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evidence would have been adverse to the party; (2) Rule that for the purposes of the investigation

the matter or matters concerning the order or subpoena issued be taken as established adversely

to the party; (3) Rule that the party may not introduce into evidence or otherwise rely upon

testimony by the party, officer, or agent, or documents, or other material in support of his

position in the investigation; (4) Rule that the party may not be heard to object to introduction

and use of secondary evidence to show what the withheld admission, testimony, documents, or

other evidence would have shown; (5) Rule that a motion or other submission by the party

concerning the order or subpoena issued be stricken or rule by initial determination that a

determination in the investigation be rendered against the party, or both; or (6) Order any other

non-monetary sanction available under Rule 37(b) of the Federal Rules of Civil Procedure. 19

C.F.R. § 2l0.33(b). Federal Rule of Civil Procedure 37(b), to which Rule 2lO.33(b) refers,

includes the following additional sanctions: striking pleadings in Wholeor in part; staying further

proceedings until the order is obeyed; dismissing the action or proceeding in whole or in part;

rendering a default judgment against the disobedient party; and treating as contempt of court the

failure to obey any order except an order to submit to a physical or mental examination. Fed. R.

Civ. P. 37(b). Commission Rule 2lO.33(c) permits the imposition of monetary sanctions,

including “reasonable expenses” and “attorney's fees.” 19 C.F.R. § 210.33(c).

Sanctions for spoliation should be crafted to “vindicate the trifold aims of: (1) deterring

future spoliation of evidence; (2) protecting the [comp1ainants’] interests; and (3) remedying the

prejudice [complainants] suffered as a result of [respondents] actions.” Micron Tech, Ina, 645

F.3d at 1329 (citing West v. Goodyear Tire & Rubber C0., 167 F.3d 776, 780 (2d Cir.l999))

(alterations added); West, 167 F.3d at 779 (“The sanction should be designed to: (1) deter parties

from engaging in spoliation; (2) place the risk of an erroneous judgment on the party who
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wrongfully created the risk; and (3) restore the prejudiced party to the same position he would

have been in absent the wrongful destruction of evidence by the opposing party.”). More

expansively, sanctions for spoliation should be designed “to punish the spoliator, so as to ensure

that it does not benefit from its misdeeds; to deter future misconduct; to remedy, or at least

minimize, the evidentiary or financial damages caused by the spoliation; and last, but not least, to

preserve the integrity of the judicial process and its truth-seeking function.” See United Med.

Supply C0. v. United States, 77 Fed.Cl. at 264 (citations omitted); Hynix Semiconductor Inc. v.

Rambus Inc., 645 F.3d 1336, 1345 (Fed. Cir. 2011) (“Most relevant in this case is the point

when the duty to preserve evidence begins. This determination is informed by a number of policy

considerations, including “the need to preserve the integrity of the judicial process in order to

retain confidence that the process works to uncover the truth.”) (quoting Silvestri, 271 F.3d at

590.); Schumacher Imrnobilien UND Beteiligungs AD v. Prova, Inc., 2010 WL 2867603, *5

(M.D.N.C. 2010) (“Courts have the power to impose sanctions for spoliation of evidence in order

to “preserve the integrity of the judicial process in order to retain confidence that the process

works to uncover the truth.”). Thus, in determining an appropriate sanction, l “must take into

account ‘(l) the degree of fault of the party who altered or destroyed the evidence; (2) the degree

of prejudice suffered by the opposing party; and (3) whether there is a lesser sanction that will

avoid substantial unfairness to the opposing party and, where the offending party is seriously at

fault, will serve to deter such conduct by others in the future.’” Micron Tech., Inc. , 645 F.3d at

1329 (quoting Schmid, 13 F.3d at 79) (emphasis in original); see Apple, Inc. v. Samsung

Electronics C0., Ltd, 888 F.Supp.2d 976, 992 (N.D.Cal. 2012). Accordingly, although the

choice of sanction is within my discretion, the sanction must be proportionate to the conduct
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being punished and the hann that the conduct caused. Id. at 1326, 1329; see K-Con Bldg.

Systems, Inc. v. I/.S., 106 Fed.Cl. 652, 666 (Fed.Cl. 2012).

IV. Discussion

Dow asks me to sanction Organik Kimya for its spoliation of evidence, which “is the

destruction or material alteration of evidence or the failure to preserve property for another’s use

as evidence in pending or reasonably foreseeable litigation.” Micron Tech, Inc. v. Rambus Inc,

645 F.3d 1311, 1320 (Fed. Cir. 2011). In this investigation I issued a series of subpoenas, an

Ordcr to preserve evidence, and Orders to compel the forensic inspection of certain evidence, all

of which were violated. As discussed in more detail below, after each Order evidence was

destroyed.

A. Spoliation

Dow argues that Organik Kimya is responsible for the spoliation of certain evidence that

was in the possession of three people: Dr. Dilip Nene, Dr. Guillermo Perez, and Mr. Leonardo

Strozzi. Thus, I will discuss in the context of these three individuals whether there was

spoliation in violation of an Order issued in this investigation.

1. Perez laptop

On February 4, 2014, Dow moved to compel Organik Kimya to make certain of its

computers and networks available for forensic inspection, copying and analysis. (Motion Docket

N0. 883-012) Among other things, Dow requested that its forensic experts be permitted to

“[i]nspect, copy and search the hard drives of laptops and/or computers used by Organik Kimya

employees Sibel Altiniok, Nur Basak Ergun Ersen, Fatma Arslan, Guillermo Perez, and Bradley

McPhee since November 1, 2007.” (Id. (emphasis added).) Organik Kimya opposed the

forensic inspection of Dr. Perez’s computer(s) arguing Dow’s request was baseless because Dow

did not accuse Dr. Perez of misappropriation or even contend that he was aware of any alleged
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trade secrets. Organik argued that except for Dr. Perez’s previous involvement with Rohm &

Haas, Dow had not articulated any basis for the inspection of his computer. I disagreed statmg

The relevancy of Dr. Perez is explained in Dow’s letter of January 10 at
pages 2-S. There Dow cites to an email from Nur Basak Ergun Ersen to Sibel
Altinok stating that “a file was created within the Lab conceming all meeting
notes and mails on Opac 101, 103, 204x and seeds.” The metadata accompanying
that email included the following description: “As a result of the recent meetings
held With Dilip Nene, the information obtained about ‘seed’ and ‘opac polymers’
are summarized as follows.” Another email cited by Dow states that “[m]eeting
notes related to Orgal Opac 204 X are indicated in the link below.” The link
listed in the email was to the O drive [ ] Thus these
two emails suggest that meeting notes were created based on meetings held with
Dr. Nene; that the meeting notes discuss seed and opac polymers; and that such
meeting notes were stored on the O drive [ ]

Dr. Perez becomes relevant because Organik asserts that the documents in
the O drive [ ] do not involve Dr. Nene, but rather
“involve Dr. Perez and that patent application.” (Dow January 10 Letter at Exh.
L) Further, in another email with Orgal Opac 204 X in the subject line, Nur
Basak Ergun Ersen writes to Sibel Altinok that “[c]onfidential infonnation related
to the consultant are still recorded here, they were supposed to be erased by the IT
department.” Organik asserts that the “consultant” referred to in the email is not
Dr. Nene, but rather Dr. Perez. (Id.) However, as Dow sets out in its letter, at the
time of the email Dr. Perez had been employed full time for nearly six years as
Organik’s Polymer R&D Manager. Thus I agree with Dow that it seems
implausible that Dr. Perez would be referred to as “the consultant.” Organik
further asserts that Dr. Perez, not Dr. Nene, is the “Dr. X from R&H” referred to
in an email from a distributor trying to solve a customer’s problem. I-lowever, as
Dow sets out in its letter, Dr. Perez was Organik’s Polymer R&D Manager and
was specifically CC’d on the email. I agree with Dow that it seems implausible
that Dr. Perez, who was specifically CC’d by name on the email, would then be
referred to cryptically as “Dr. X from R&H” in the same email. Thus, for at least
the above reasons, I find the forensic inspection of Dr. Perez’s computers to be
justified, relevant, and reasonably calculated to lead to the discovery of
admissible evidence.

(Order No. 16 at 8-9 (Feb. 20, 2014).) Accordingly, on February 20, 2014, I issued Order

No 16, granting-in-part Dow’s motion to compel and ordering, inter alia, the forensic inspection

of “Dr Perez’s computer(s).” (Id. at 9.)
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On February 26, 2014, six clays after I issued Order No. 16, Stroz Friedberg, Dow’s

forensic experts, traveled to Istanbul, Turkey to inspect and image Organik Kimya’s network and

computers pursuant to Order No. 16. On February 26, 2014, they met with Organik Kimya’s

counsel and management to discuss the logistics of the inspection that was to take place the next

day on February 27, 2014. The evidence shows that Organik Kimya dictated a late 11:00 am

start for the inspection because counsel for Organik Kimya was to be attending a soccer match

expected to last well into the night of February 26 and because there would be morning traffic.

(See CIB, Ex. 15 (Lynch Decl.) at 1]12-13.)

On February 27, 2014, Stroz Friedberg arrived at the appointed hour for the forensic

inspection. (CIB, Ex. 16 (Lynch Dep.) at 191:11-17.) Stroz Friedberg inspected and imaged a

number of computers and electronic files pursuant to Order No. 16, including the Perez laptop.

(Id. at 1] 14.)

As discussed in more detail below, the analysis of the Perez laptop revealed that, in

complete disregard of Order No. 16, Organik Kimya essentially wiped the laptop hard drive

clean by overwriting massive amounts of potentially recoverable data in the days leading up to

the inspection.

The evidence shows that on February 23, 2014, three days after I issued Order N0. 16, the

large “unallocated” space on Perez’s laptop’s “C” driveé was overwritten by copying the

Program Files folder at least one hundred eight (108) times.7 (CIB, Ex. 15 at 1]1]36, 39-43, 56

58.) The Program File folder is the default location on a Windows computer for storing installed

6 The Perez laptop had a single hard drive that was partitioned into a “C” drive and a “D” drive.
7 “Unallocated space is an important area for forensic analysis, because it contains previously
deleted files that can sometimes be recovered, at least until such time as they are overwritten by
subsequently created files.” (CIB, Ex. 15 at 1]44.)
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programs (e.g., word processing, email programs, etc.). (Id. at 1]38.) The evidence shows that

the Program File folder on PereZ’s laptop took up approximately 1.8 gigabytes. (Id. at 1145.)

Thus, by copying the Program File folder 108 times, Organik Kimya managed to overwrite one

hundred ninety (190) gigabytes worth of unallocated space on Perez’s laptop’s “C” drive.8 By

doing so, Organik Kimya made it impossible to now know the exact volume and content of any

previously recoverable data, as the overwritten data is irretrievable. (Id at 1]46.) While the

number of files overwritten is unquantifiable, the evidence suggests “that given the size of

unallocated space filled with the program files (at least 190 GB) and the forensic evidence on the

computer,potentially hundreds of thousands offiles could have been overwritten by the copy

operation.” (Id. (emphasis added).) Hence, there is no question the overwriting of infonnation

contained in the unallocated space on Dr. Perez’s hard drive resulting in the destruction of said

information is spoliation.

The evidence also shows that while Organik Kimya was overwriting the “unallocated”

space by repeatedly copying the Program File folder, Organik Kimya was manipulating the clock

of the computer to alter the metadata on those copies to hide the fact that the copies were being

made less than a week before the ordered forensic inspection. (Id. at 111]45, 54, 56-58.) I find the

backdating ofthe computer clock constitutes a ptuposeful fabrication and material alteration of

evidence. What is more, I find purposeful fabrication and material alteration to be the only

plausible explanation for the changes Organik Kimya made to the clock.ii_
8Notably, when Perez’s laptop was presented for inspection it had 209 gigabytes of unallocated
space. (CIB, Ex. 15 at 1145.) Thus, by making 108 copies of the Program Files folder Organik
Kimya “substantially or completely filled the unallocated space of the hard drive” such that
“[a]ny previously deleted files that were recoverable on the C drive prior to those efforts would
have most likely been overwritten by those copies.” (Id. at 1145.)
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After filling the unallocated spacc of the “C” drive with 108 copies of the Program File

folder, Organik Kimya then deleted the copies on or after February 24, 2014. (Id at 1147.) On

February 26, 2014, the day before the ordered forensic inspection, the evidence shows Organik

Kimya ran a program called CCleaner “multiple times to delete a large percentage of the C drive

and all of the D drive in Dr. Perez’s laptop.”9 (Id. at 111]83-84) In fact the evidence shows

CCleaner was used multiple times starting just hours after Organik Kimya representatives and

counsel met with Stroz Friedberg on February 26, 2014 until it was uninstalled on February 27,

2014, a mere twenty minutes before the ordered forensic inspection. (Id. at {[1185-86.)

The evidence shows CCleaner was run on Dr. Perez’s laptop with the option selected to

wipe unallocated space. (Id. at fl 91.) Forensic inspection uncovered over 600,000 files with

names matching the naming scheme used by CCleaner to wipe unallocated space. (Id. at 1]92.)

The timestamps for those files show that the files were created and then automatically deleted

over the course of several hours starting around 1:45 a.m. on February 27, 2014 and concluding

shortly before Stroz Friedberg arrived to image Dr. Perez’s laptop. (1d.) The evidence shows

Organik Kimya was able to completely wipe the “D” drive and much of the “C” drive on Perez’s

laptop using CCleaner. (Id. at 1[94.) Recalling that Organik Kirnya’s repeated copying of the

Program File folder ostensibly overvvrotethe entire unallocated space on the “C” drive

destroying any potentially recoverable data therein, the use of CCleaner to try and Wipethe “C”

drive of any traces of the repeated copies of the Program File folder would not in and of itself_i ii
9CCleaner is a computer software program made by Piriform that has multiple uses. Among
those uses, CCleaner has the capability of targeting specific files to be overwritten and deleted.
In addition, CCleaner also has the capability to overwrite unallocated space. By overwriting, or
wiping, unallocated space, CCleaner will overwrite all previously deleted data, rendering it
unrecoverable. (CIB, Ex. 15 at 1]87.)
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constitute a separate act of spoliation as the spoliation had already occurred. However, the use of

CCleaner to completely wipe the “D” drive does constitute a separate act of spoliation.

2. Strozzi laptop and external storage devices

On March 13, 2014, Dow submitted a letter seeking a discovery teleconference to discuss

“information uncovered through the forensic inspection of Dr. Nene’s computer, his declaration,

and certain Organik Kimya depositions, and to request that Organik Kimya and Dr. Nene be

ordered to provide additional materials relevant to this investigation.” (See Memo, Ex. 25 at 1.)

Among other things, Dow asserted that the forensic inspection had revealed an email exchange

between Organik Kimya employee Leo Strozzi and Dr. Nene, dated April 12-29, 2013,

conducted over personal, previously-undisclosed email accounts, in which Mr. Strozzi referred to

specific, proprietary Dow product codes in one of Dow’s confidential and proprietary product

recipes called RHOPLEXTMMultilobem. (Id. at 2.) Dow argued that Mr. Strozzi could only

know the Dow product codes if he had access to the proprietary recipe. (Id.) Dow also asserted

that in the email exchange “Mr. Strozzi asked Dr. Nene point blank to misappropriate further

Dow trade secrets relating to that recipe.” (I0l.)

In submitting its letter of March l3, 2014, Dow requested that counsel for Organik

Kimya and Dr. Nene (Mr. Schwartz) not show the letter to their clients until I ruled on Dow’s

requested relief for fear that dissemination of the contents of the letter would precipitate the

additional destruction of evidence. Eventually, with the guidance and assistance of my attorney

advisor, agreement was reached whereby counsel for the Respondents and Mr. Schwartz agreed

to maintain Dow’s letter of March 13, 2014, as outside counsel’s eyes only until either (a) Dow

agreed that the letter (or parts of it) could be shared with their respective clients or (b) I

authorized counsel for the Respondents and Mr. Schwartz to release the letter (or parts of it) to
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their respective clients. (See Organik Kimya Letter dated March 14, 2014, EDIS Document No.

529937.)

On March 14, 2014, Organik Kimya submitted a letter seeking a telephone conference to

request the release of information in Dow’s letter of March 13, 2014. (Id.) On March 19, 2014,

I held a teleconference to discuss Organik Kimya’s and Mr. Schwa1tz’s request to release

information. Afier hearing from the parties I concluded I needed more time to consider the issue

and decided to withhold ruling until the next day, March 20, 2014.

During the March 20, 2014, teleconference I announced my decision to allow the parties

to disseminate the information in Dow’s letter to their clients. By permitting counsel for Organik

Kimya and counsel for Dr. Nene to share the contents of Dow’s March 13 letter, counsel would

then be able to prepare a formal response so that I could rule on the substance of Dow’s March

13 letter. I also issued a preservation order (“Preservation Order”) requiring that certain

evidence, including Mr. StroZzi’s personal company laptop, be copied and preserved by Dow’s

forensic experts, Stroz Friedberg. (See EDIS Document ID No. 542385, March 20 Hr’g Tr. at

6:4-22; 11:17-21.) I explicitly stated that I would be “mortally annoyed if anything was done to

alter, destroy or otherwise mess with the evidence in this case.” (Id. at 8:15-17 (emphasis

added); 8:17-20 (“Let’s not have any more playing around with hard drives, memory devices or

anything, or there even be the suggestion of that.”).)

Organik Kimya does not argue, but rather insinuates at two points in its opposition that an

oral order is an insufficient basis to impose sanctions under Rule 210.33. (See Opposition at 33,

45.) Organik Kimya never actually takes a positon on the issue, which I assume is a reflection of
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its belief in the merit of its insinuation.'O Organik Kimya states that “[s]ome precedent suggests

that a sanctions motion under Commission Rule 210.33 must be based on a written order to

compel to satisfy the notice requirement, ‘as the offending party must have notice of the alleged

discovery misconduct and be given an opportunity to comply.’ ” (Id. at 33 (emphasis in original)

(quoting Genentech, Inc. v. US Inl ’l Trade Comm ’n, 122 F.3d 1409, 1422 (Fed. Cir. 1997).)

During the March 20 teleconference I stated:

Okay. The bottom line is, and I'll be, I'm going to allow you to talk to your
clients, that's for certain, because I have not made a finding on spoliation.
Actually, what was mentioned in that March 18th letter, excuse me, yeah, in the
March 18th letter, would go beyond spoliation, I don't even think there is a word
for it that's adequate.

But be that as it may, all right, I'm going to allow everybody to talk to
their clients, obviously, but also this is an, and I'm quoting from Mr. Brinkman's
13 March letter, if you look at No. 2, I'm going to do No.2, and I'll read that out
loud. Order Dr. Nene and Organik Kimya employees Leo Strasse [sic], Guillermo
Perez and Sybil Altamont to provide a list and logging information for all
personal Email accounts to Strasse, Ryburg [sic] for inspection of those accotmts
as well as their personal computers under existing protocol.

(March 20 Hr’g Tr. at 6:4-22; see id. at 11:17-21.) In addition, I explicitly warned:

I would be mortally annoyed if anything was done to alter, destroy or otherwise
mess with the evidence in this case. Let’s not have any more playing around with
hard drives, memory devices or anything, or there even be the suggestion of that.

(Id. at 8:15-20.) In light of those clear statements, Organik Kimya cannot serious contend it was

not on notice to preserve evidence, including the Strozzi laptop.

In any event, the weight of authority holds that “order” should be broadly construed and

that as such an order need not be written. See, e.g., United Medical Supply C0., Inc. v. U.S., 77

Fed.Cl. 257, 271 (Fed.Cl. 2007) (“As such, the court need not issue a written order compelling

discovery for RCFC 37 to be triggered”); Avionic C0. v. General Dynamics C0rp., 957 F.2d

i
'0 In my opinion this is nothing more than an attempt to seed an idea in a brief that might later be
seized upon in a Petition for Review.

27



Public Version

555, 558 (8th Cir.1992); Bhan v. NME H0sps., Inc., 929 F.2d 1404, 1415 (9th Cir.), cert. denied,

502 U.S. 994, 112 S.Ct. 617, 116 L.Ed.2d 639 (1991) (“Discovery sanctions may be imposed for

failure to comply with an oral order”); Daval Steel Products, a Div. of Francosteel Corp. v. M/V

Fakredine, 951 F.2d 1357, 1363 (2d Cir. 1991) (“We rejected that argument, ruling that

proceedings before the district court during which the judge issued an oral order requiring

compliance with the subpoena provided a proper basis for the Rule 37(b)(2) sanction”); Quela v.

Payc0—Gen.Am. Creditas, Inc., No. 99—C~l904, 2000 WL 656681, at *6 (N.D.Ill. 2000)

(“Although the language of Rule 37 requires violation of a judicial order in order to impose

sanctions, a formal, written order to comply with discovery is not required. Courts can broadly

interpret what constitutes an order for purposes of imposing sanctions”) (citing Brandt v.

Vulcan, Ina, 30 F.3d 752, 756 n. 7 (7th Cir.1994) (“While courts have only applied Rule

37(b)(2) where parties have violated a court order, courts have broadly interpreted what

constitutes an “order” for purposes of imposing sanctions.”)). In fact, “Courts have held that, for

purposes of Federal Rule 37(b)(2), a party fails to obey a cotut ‘order’ whenever it takes conduct

inconsistent with the court's expressed views regarding how discovery should proceed.” United

Medical Supply C0., Inc. v. U.S., 77 Fed.Cl. 257, 271 (Fed.Cl. 2007) (citing Brandt v. Vulcan,

Inc., 30 F.3d 752, 756 n. 7 (7th Cir. 1994); Daval Steel Prods, a Div. of Francosteel Corp. v.

M/V Fakredine, 951 F.2d 1357, 1363 (2d Cir. 1991)). Thus, because of the foregoing and

because my Order of March 20, 2014 so clearly was directive in nature, I find my oral

preservation order of March 20, 2014 to constitute an “order” within the context of Commission

Rule 210.33."

11One that Organik Kimya understood it had to obey as demonstrated by its production of the
Strozzi laptop to Stroz Friedberg.
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On March 25, 2014, pursuant to my Preservation Order, Stroz Friedberg imaged a

number of computers, including Mr. Strozzi’s personal work laptop. (Memo., Ex. 15 at 11104.)

Also on March 25, 2014, Organik Kimya filed its substantive response to Dow’s March

13 letter. (See EDIS Docket No. 530395.) Organik Kimya opposed Dow‘s request to

forensically inspect Mr. Strozzi’s laptop arguing that Dow had provided no justification for the

forensic inspection. Organik Kimya argued that the email exchange between Dr. Nene and

Mr. Strozzi was with regard to RHOPLEXTMMultilobem, which is not an opaque polymer and

thus outside the scope of this investigation. (Id. at 1-2.) Organik Kimya also argued that the

exchange was not relevant because the email from Mr. Strozzi to Dr. Nene was from 2013, years

past the development of either of the accused products, OPAC 204X or Orgawhite 2000. (Id. at

2.)

During the March 26, 2014 teleconference to discuss the substance of Dow’s March 13

letter I stated my disagreement with Organik Kimya. Specifically, I found the email exchange to

be relevant to Dow’s request to forensically inspect Mr. Strozzi’s laptop because it had the

tendency to make a fact (e.g., that Mr. Strozzi and Dr. Nene were discussing other confidential

information, including information relevant to this investigation) more probable than it would be

without the email. I also noted that “the thing that strikes me and I will be up front about it is it

looks like very casual conversation. It suggests to me that there is a possibility that this kind of

conversation has gone on before.” I also stated that “While it may be true that the substance of

the email between Mr. Strasse and Doctor Nene is outside the scope of this investigation as

defined by the Notice of Investigation, the discovery Dow seeks based on the email is relevant to

at least Dow's claim of trade secret misappropriation.” Thus, based on the recovered email

exchange I found good cause to grant Dow’s request to compel the forensic inspection of
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Mr. Strozzi’s personal company laptop. (EDIS Document No. 531844 (March 26 Hr’g) at 8:7

10:9.)

Despite my admonition during the March 20 teleconference that I would be “mortally

annoyed” if there was any more destruction of evidence or even the suggestion of it, and despite

of being on notice at the time of the Preservation Order of the potential massive spoliation on

Dr. Perez’s laptop, the forensic inspection of Mr. Strozzi’s laptop revealed that on March 21,

2014, one day after I issued the Preservation Order, someone deleted over 2,700 files from the

Strozzi laptop. (Memo, Ex. 15 at 1111104-108.) In particular, the forensic inspection revealed

that a folder named “scale up”, which was created on September 9, 2013 (after the institution of

this investigation) and originally located at “C:\Users\l_strozzi\scale up” was deleted on March

21, 2014 at 1:43 p.m. (Coordinated Universal Time). (Id. at 11107.) The evidence shows that the

folder contained 2,742 user-created files and folders. (Id) The evidence also shows that these

files and folders were not found in the Recycle Bin, indicating that they were deleted in a mamier

that circumvented the Recycle Bin. (Id.)

The forensic analysis also revealed dozens of files and folders that had been moved to the

Recycle Bin and deleted, but were still recoverable. (Id at 1]108.) The evidence shows that

included within the files and folders that had been moved to the Recycle Bin was a folder named

“Aplikasyon” originally located at “C:\Users\l_strozzi\PD 027- Etiket Uygulamalarinda

Kullanilan basinca hassas yapistiricilarin iyilestirrnesi\Apliksyon”. (Id) Based on forensic

analysis of the file “Usnlrnl”, a Windows system log that records infonnation about recent file

system actions, including file deletions, the evidence shows this folder was selected to be deleted

and placed in the Recycle Bin on March 21, 2014 at 8:14 a.m. (UTC). (Id) The metadata from
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a file located in the folder, which was keyword responsive, shows that it too was deleted and

placed in the Recycle Bin on March 21, 2014 at 8:14 a.m. (UTC). (Id.)

Stroz Friedberg also discovered, by examining the Windows registry files and setupapi

log on Mr. StrozZi’s personal work laptop, evidence of at least 20 external storage media devices

being connected to his laptop after May 2013. (Id. at 11110.) In addition, by examining the Jump

Lists on Mr. Strozzi’s laptop, Stroz Friedberg found references to additional USB devices and

files on USB devices connected to the Strozzi laptop after May 2013. (Id at 11111.)

Before Dow leamed from Stroz Friedberg of the existence of these extemal storage

devices, the evidence shows that on March 31, 2014, Mr. Strozzi took his computer bag, with his

laptop and storage devices, into a bathroom of a highway rest stop, but “accidentally left them

there. Mr. Strozzi filed a police report with Italian police, which reads as follows:

Today, after having a day off as I was feeling sick, I was on my way to my
residence located in Treviglio. On my way home, approximately around 12.00
o’clock, I stopped at the autogrill of Lainate (MI), which is located on the
“MILANO-COMO” highway. When I reached the Autogrill, I went to the
bathroom facilities of said autogrill, carrying the computer in its bag with me. I
was going to go to the bathroom and then continue to travel towards my
residence. When I left the aforementioned autogrill, I realized that I had forgotten
the computer inside the bathroom facility of the autogrill. I retumed immediately
to the autogrill and I went to the bathroom facility. When I reached the bathroom,
I saw that the bag I carried my computer in was not there. I went to the manager
of the Autogrill ROSSINI Pasquali and I told him what had happened. ROSSINI
and I searched together for the computer but we weren’t able to find it.

Inside my computer bag, beside the laptop computer, there were also the
following items: an external hard disc of 500 GB, brand Verbatin; an extemal
hard disc of 1 TEGA, brand TOSHIBA; around six (6) USB sticks (external
memory sticks) about which I am not able to provide any description; a mouse,
the brand of which I am not able to provide; one power supply for computers; a
laser pen used for presentations; a few personal objects.

(See Memo, Ex. 17.) Even though the laptop had already been imaged, I find the loss of the

original evidence (i.e., the laptop itself) is a separate act of spoliation in violation of my
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Preservation Order of March 20, 2014. Additionally, the loss of the large number of external

memory devices accessed after the complaint was filed in May 2013 is spoliation in violation of

my Preservation Order.

_ 3. Nene laptop and external storage devices

On September 12, 2013, Dow served Dr. Dilip Nene with a subpoena for documents and

testimony.” (Memo, Ex. 19.) The subpoena specifically required Dr. Nene to search for and

produce documents related to his consultation with Organik Kimya. (Id. at 3.) In addition, it

instructed him to “preserve and retain all documents, including electronic documents, and other

information potentially responsive to any of these requests.” (Id at 1.)

The evidence shows that after being served with the subpoena, Dr. Nene immediately

called Stefano Kaslowski, the co-CEO of Organik Kimya. (Memo, Ex. 8 at 160119-161:4.)

During that conversation, Mr. Kaslowski told Dr. Nene not to worry because Organik Kimya

would provide him with legal representation. (Memo, Ex. 18 at 22:2-15, 66:2-67: 12.) The

evidence shows that since that phone conversation, Organik Kimya has been paying Dr. Nene’s

legal expenses. (1d.)

On September 27, 2013, counsel for Dow deposed Dr. Nene pursuant to the subpoena.

(Memo, Ex. 8). During that deposition, Dr. Nene testified that he did not speak to

Mr. Kaslowski until he received his subpoena on September 12, 2013. (Id. at 162:4-14.) ‘Healso

insisted that during his four years of consultation with Organik Kimya, the only information he

provided involved basic chemistry and plant safety. (Id. at 109:6-20, 110218-111:1, l39:13-24,

l52:l7-25, l87:23-188:9, 194123-195:9,235222-236:5, 269117-23.) Dr. Nene also testified that

he gave a tutorial to several Organik Kimya scientists, a basic “Chemistry 101” tutorial. (Id. at

—
12Dr. Nene is a former research scientist employed by Complainant Rohm and Haas who helped
to develop or had knowledge of the relevant Rohm and Haas/Dow products.
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242:9-24.) Dr. Nene testified that he would exchange emails with Organik regarding scheduling

visits and paying invoices, but that he deleted those exchanges. (See Id at 252:6-10 (“I deleted

everything.”).) Dr. Nene testified that those exchanges were never of a technical nature. (Id. at

249:5-9 (“A. I have no idea. But there were normally these kind of communications. There was

no chemistry type of exchange. Q. Ever? A. No.”) Counsel for Dow requested a copy of the

Chemistry 101 tutorial, as well as copies of all of Dr. Nene’s invoices with Organik Kimya. (Id.

at 243:3-246:25.) Dr. Nene testified that he would search for those materials in good faith. (Id.)

On November 11, 2013, counsel for Dr. Nene sent a letter to counsel for Dow indicating

that Dr. Nene was unable to locate the requested materials. (Memo, Ex. 20.) With respect to the

invoices, counsel for Dr. Nene stated that Dr. Nene stored his invoices on a Yahoo account that

was “hacked” and could not be restored. (Id.).

On December 18, 2013, Dow served Dr. Nene with a second subpoena directing him to

produce for inspection “computer hard drives for any Personal Computer used . . . during the

period from November 2007 through December 31, 2012.” (Memo, Ex. 21.) On January 4,

2014, Dr. Nene moved to quash the subpoena.

On February 4, 2014, l denied in part Dr. Nene’s motion and issued Order No. 15

requiring him to make his computer(s) available for forensic inspection. (See Order No. 15

(February 4, 2014).) I denied the motion to quash because in contrast to Dr. Nene’s deposition

testimony, documents produced by Organik from both Dr. Nene’s network and Yahoo accounts

indicated that Dr. Nene did communicate over email “chemistry type” information and

documents to Organik. (Id. at 6.) For example, Dr. Nene sent an email to several Organik

Kimya employees forwarding three technical documents:
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From: DW t~EI\E
To: Leomrdo STROZZI; Emre KAYA;Eric KERVEZEE
CC: Stefano KASLOWSKI; Sibel ALTINOK
Sent: 3114120116:36:59 PM
Subject: Sops
Attachments: Blond1hdts.docx Preparationof pro-ormiiondocac Reactor Promos Dlbmtoox

Lady and Gentlemen during the shift leader training in Rotterdam Inoticed that there were some minor
errors in these documents.
The errors have been corrected and the documents attached herein for you to read and give me your
feedback (from Rotterdam group).

tf Ido not get your feedback by Friday the 18"‘Iwillassume that these documents are approved.

Sibel lam copying you on this note so that you may have"the copies. We could use these for training in
Istanbul.

Thank you and have a good week.

Dilip

(EDIS Document N0. 525507 (Dow opposition to Dr. Nene’s Motion to Quash), Ex. 6.) One of

the attachments to the email, “preparation of pre-emulsi0n.d0cx” clearly included technical

information:
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(Id., Ex.9.) S0 did the “Reactor Process Dilip.d0cx” attachment
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(Id., Ex. 10.) Moreover, one document produced by Organik contradicts Dr. Nene’s deposition

testimony that he did not do any opaque polymers work. That document indicated that Organik

created a file “concerning all meeting notes and mails on Opac 101, 103, 204x and seeds”

includes metadata that states “[a]s a result of recent meetings held with Dilip Nene, the

infonnation obtained about ‘seed’ and ‘opac polymers’ are summarized as follows.” (Ia'., Ex.

16.) Further, the evidence also shows that shortly after Dr. Nene’s trip to Organik’s facility in

Istanbul, an Organik employee reported “good news” regarding Organik’s opaque polymer Orgal

Opac 204X due to revisions of its production run to incorporate detailed Rohm and Haas process

information obtained from “[t]he guy”, who Dow alleges is Dr. Nene. (Id., Ex. 15.)

Accordingly, I found the subpoena request for forensic inspection well supported and in Order

No. 15 denied Dr. Nene’s motion to quash the subpoena. (See Order No. 15 at 7.)

On February 6, 2014, pursuant to the ALJ’s instruction, counsel for Dr. Nene provided

Dow’s forensic experts Stroz Friedberg with Dr. Nene’s personal laptop. (Memo, Ex. 15 at 1[

117). At the beginning of the inspection, counsel for Dr. Nene disclosed for the first time that
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Dr. Nene had replaced his hard drive in mid-2013 and that he no longer had the original hard

drive.” On February 18, 2014, Dow submitted a letter arguing that Dr. Nene had not been

forthcoming with information concerning his personal laptop and requesting an order requiring

him to submit a sworn affidavit explaining what happened to his old hard drive and identifying

all computers, hard drives, tablets, smart phones and other memory storage devices in his

possession since 2007. On February 20, 2014, I ordered the requested relief. (EDIS Document

ID No. 543902, Feb. 20 Hr’g Tr. at 5:2-21, 8:7-10).

On March 7, 2014, Dr. Nene served Dow with his sworn affidavit. (See Memo, Ex. 22).

In that document, Dr. Nene represented that he began having problems with his personal laptop

in April 2013 and that he eventually removed the hard drive and “threw it into the household

trash which was subsequently discarded.” (Id) Dr. Nene further represented that he purchased a

new hard drive four months later, on August 23, 2013, which he subsequently installed on his

personal laptop without transferring anything over from his old hard drive. (1d.) Dr. Nene also

explained that he traveled to India in May 2013, returned to the U.S. in early June 2013 and

visited Organik Kimya’s facility in Rotterdam in July 2013, during which time Organik Kimya

gave him a new laptop, which he brought back to the U.S. (Id.) Dr. Nene identified in his

affidavit only a single external hard drive that he purchased on December 31, 2013. (Id)

On March ll, 2014, Dow deposed Mr. Kaslowski, who, like Dr. Nene, testified that the,m
13The second subpoena to Dr. Nene requested “computer hard drives for any Personal Computer
used . . . during the period from November 2007 through December 31, 2012.” Dr. Nene moved
to quash that subpoena knowing that he had already destroyed the hard drive used in his laptop
during that period of time. Yet, Dr. Nene never argued in support of the motion to quash that he
had no hard drives from this time period. Nor did he bother to tell counsel for Dow before its
forensic experts actually traveled to Dr. Nene’s to do the forensic inspection that he had removed
the hard drive from his laptop from that time period. Thus, I must conclude the motion to quash
was filed only to stymy discovery and harass and waste commission and party resources.
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two men did not speak or meet in 2013 until service of Dr. Nene’s first subpoena on September

12, 2013. (Memo, Ex. 23 (Kaslowski Dep.) at 145:7-12.) Contrary to both Dr. Nene’s and

Mr. Kaslowski’s testimony, forensic analysis of Dr. Nene’s laptop recovered fragments from an

email stating that Dr. Nene and Mr. Kaslowski had a “meeting” in Rotterdam during Dr. Nene’s

July 2013 trip. (Memo, Ex. 24 at NENE-221.) Forensic examination of Dr. Nene’s personal

laptop also uncovered that after service of his first subpoena on September 12, 2013, Dr. Nene

connected to his personal laptop at least eleven different portable storage devices. (Memo, Ex.

22.) None of these devices were identified in Dr. Nene’s swom affidavit, as required by my

February 20, 2014 Order.

On March 13, 2014, Dow filed a letter seeking an order requiring Dr. Nene to turn over

for forensic inspection the laptop he received from Organik Kimya during his July 2013 visit to I

Rotterdam and all portable storage devices used since issuance of his first subpoena. (Memo,

Ex. 25.) During a March 20, 2014 teleconference, I ordered preservation of these materials.

(EDIS Document ID No. 542385, Mar. 20 I—Ir’gTr. at 6:4-22, 11:17-21 .) During a March 26,

2014 teleconference, I granted Dow’s request to have these materials forensically inspected by

Stroz Friedberg. (EDIS Document ID No. 531844, Mar. 26 Hr’g Tr. at 7:15-8:6, 18:17-21.) On

March 27, 2014, counsel for Dr. Nene delivered the Organik Kimya issued laptop and four

external storage devices to Stroz Friedberg. The four storage devices were completely empty.

(Memo, Ex. 15 11125.) Dr. Nene explained that he no longer had the other seven storage devices

discovered by Stroz Friedberg.

On May 3, 2014, counsel for Dow deposed Dr. Nene for a second time. Notably, during

this deposition Dr. Nene admitted that sometime between returning from India in early June

2013 and traveling to Rotterdam in July 2013, Dr. Nene removed the hard drive from his
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personal laptop, took it to his garage, smashed it with a hammer and threw it in the garbage.

(Memo, Ex. 18 at 50:6-52:22, 200:l3-25, 202118-203:3.) Dr. Nene testified that he smashed the

hard drive to make sure that the information on the drive could not be recovered. (Id.) Dr. Nene

admitted that in addition to the destruction of his old hard drive, he also found and destroyed a

bag full of old zip drives. (Id. at 42:14-47:16.) Dr. Nene also testified that he found a stash of

external storage devices, in addition to the zip drives, in his basement that he had not turned over

to Stroz Friedberg for inspection. (Id. at 358:18-361 :8, 363:11-364124.)

On May 6, 2014 counsel for Dr. Nene delivered three additional storage devices (in

addition to the four provided on March 27, 2014) to Stroz Friedberg for forensic inspection.

(Memo, Ex. 15 at ‘ll125.) On May 8, 2014, counsel for Dr. Nene delivered three more USB

devices (in addition to the four provided on March 27 and the three provided on May 6) to Stroz

Friedberg for forensic inspection. (Memo at 22.)

Although Dr. Nene originally on March 27, 2014 produced only four external storage

devices, forensic evidence revealed that the following eleven removable storage devices were

connected to his personal laptop.

Firflmownfivnnecfion I
» IONEGA zwzso 9/is/2o1z9=s1:12AM

SanDlsk 5 U3 Cruler Micro 0 9/17/2013 1D:S7:11AM ‘

* l<i"F¥°" "59 9"" . ~ ‘l 9/17/Zm3!1=41¥?5'.*'V'
Fujifilm use {Drive s 9/17/2013 11:4Z:51AM

i Verbatim £ Store'n'GoPm s/11/2o13n=o4=asPM
SanDisk CruzerMini 9I17[201312:11:]5PM "

mar 1PmP.<.1"v=.Pr9,. A 9/11/1011 11.=1Z=21PM

1 (P41 1 lntelligentfitick 5 9/27/1on1;=os=a'n>M Y
A Generic Multi Card _ 12{ZI1j20139:1Z:29AM I ;
Y Generic Flash Disk I 1/21/2014612101 PM ;

Mass Storage Device = §

(Memo, Ex. 15 at 1]119.) As the above table shows, Dr. Nene connected seven of the external

storage devices to his personal laptop within a week of receiving his first subpoena on September
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12, 2013. The table also shows that he attached another device on December 21, 2013, three

days afler service ofhis second subpoena.

Forensic evidence shows that on September 17, 2013, less than a week after receiving his

first subpoena, Dr. Nene opened and reviewed the following files on a Fujifilm USB drive:

Referenced Document Full Path Link File Create Time Target File Create Time Target File ModifyTime Volume Label

D:\Chem 101.pptx 9/17/2013 11248123AM 5/3/2008 5:01:39 PM 5/6/2008 3:39:30 PM MEG NENE

Di\C|'1em101.udp | 9/17I201311:58;58 AM | 9/17/201311258148 AM 9/17/2013 11:58:58 AM MEG NENE

D:\|n\/OiceRotterdam | 9/17/201312103303 PM 11/30/2010 7159100AM 11/30/2010 7:59:02 AM MEG NENE

D:\lnvoice Rotterdam\Transponati0n"Rotterdam"1jpg l 9/17/2013 12:03:03 PM 11/30/2010 7:59:01 AM 11/29/2010 5:31:58 PM MEG NENE

(Id. at 11126). This USB drive was one of the four removable storage devices provided to Stroz

Friedberg on March 27, 2014. As explained above, when Stroz Friedberg received this device,

the files were no longer there, indicating that Dr. Nene deleted these files sometime between

September 17, 2013 and March 27, 2014. (Id. at 11127). These files indicate that Dr. Nene’s

representations in the November 11, 2013, letter sent by counsel for Dr. Nene to counsel for

Dow indicating that Dr. Nene was unable to locate the requested materials was a deliberate lie.

(See Memo, Ex. 20.) The files also contradict Dr. Nene’s story that he kept his invoices on his

hacked Yahoo account.

In addition to identifying the files that were accessed from the FujiFilm device, Stroz

Friedberg was also able to recover deleted data from the unallocated space of the Kingston USB

device. (Memo, Ex. 15 at 11127.)After recovering files from the unallocated space, Stroz

Friedberg applied the keyword search terms in the inspection protocol to the files and found that

some were keyword responsive. (See id. at 1]127; id. at Ex. 15-O.)

Forensic inspection of the Nene personal laptop revealed a number of deletions that took

place on December 20, 2013, two days after service of Dr. Nene ’ssecond subpoena. (Id. at 11

128.) For example, forensic evidence shows that file “Cheml01.pptx” was present on Nene’s

laptop on December 20, 2013 at 8:25 a.m., but was no longer there as of 2:08 p.m. that same day.
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Thus, the file must have been deleted sometime between those two times. (Id. at {[11129-130.)

Stroz Friedberg also determined that files named “Preparation of pre-emulsion.docx” and

“Reactor Process Di1ip.docx”were deleted shortly after Dr. Nene received his second subpoena.

(Id. at 11$]130-131.)

Stroz Friedberg’s forensic analysis of Dr. Nene’s laptop also revealed that twelve “zip”

files named “Backup files,” totaling approximately two gigabytes of data, were deleted from

Dr. Nene’s computer beginning on December 20, 2013, in the same time period as the files

described above. (Id. at 1]132.)

Further, Stroz Friedberg’s analysis revealed that Dr. Nene’s representation in his March

7, 2014 declaration that “nothing from the discarded hard drive was transferred on to the new

hard drive” was false. (See Memo, Ex. 22.) The evidence shows that on September 10, 2013,

Dr. Nene created a folder named “NewAll Folder” on his laptop. (Id. at 11134). That folder

contained 128 subfolders, including a folder named “toshiba backup.” (Id). The name “toshiba

backup” and the fact that the folder only contained data modified on or before January 201 1,

strongly suggest that this folder was a backup of data fiom the old hard drive of the Toshiba

Laptop provided by Dr. Nene for inspection. (Id.). The forensic evidence shows that on

December 20, 2013, Dr. Nene deleted most of the data within the “NewAll Folder.” (Id. at 1]

137).

As set forth above, Dr. Nene deleted a number of files and folders from his personal

laptop and external memory devices in violation of my first subpoena to Dr. Nene, my

Preservation Order of March 20, and my Order of March 26. The fact that the files or folders

may have been deleted prior to issuance of my Preservation Order and the March 26 Order is of

no moment as Dr. Nene was at the time of the deletion of evidence under a duty to preserve
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