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explanation that the attempt to locate and isolate bad sectors was to ensure the laptop could

operate during the forensic inspection, the evidence shows that a laptop need not be operation in

order for the hard drive to be imaged and forensically inspected. (Id. at fll50.)

Contrary to Organik Kimya’s story I find no legitimate reason for Organik Kimya to have

created more than 108 copies of the Program Files folder, and I find no legitimate reason for

Organik Kimya to have deleted those copies within days of making them. (Id. at W 38 (“A

Windows computer only needs one copy of each installed program in the Program Files folder in

order to run those programs, so there would be no legitimate need to copy them in the manner

observed on Dr. Perez’s laptop.”), 48.) It is clear that copies of the Program Files folder were

intentionally made to render previously deleted data permanently unrecoverable and the deletion

of the files was an effort to hide that the copies had been made. (Id. at filfll46, 48.)

Worse still, the evidence shows that on February 23, 2014, while Organik Kimya was

copying the Program File folder 108 times, the computer clock on the Perez laptop was

backdated such that the metadata for those files showed them as having been created before the

lawsuit was filed in 2013. (Id. at 1]54.) When confronted with allegations of backdating the

clock Organik Kimya, through its counsel, decided to double-down stating:

While the image taken from Dr. Perez computer contains random time
clock stamps, there is a normal and logical explanation for this that differs
markedly from Dow’s allegations about “fabricating evidence.” While Dr. Perez’s
computer was synced to Organik Kimya’s time server on February 23 and
continuing to the following morning, the IT Department was also troubleshooting
Organik Kimya’s time server to solve an ongoing problem identified a few weeks
before (i.e., a global problem in Organik Kimya’s corporate network—not a
problem limited to the computer used by Dr. Perez). That is why some files
created on the computer used by Dr. Perez on February 23 or 24 appear to have
been created earlier in time.

The pre-existing, global time server problem is shown by a
contemporaneous email sent by Hakan Uygur, Organik Kimya’s plant manager, to
Organik Kimya’s IT department. (Ex. B, Jan. 30, 2014 email from H. Uygur to R.
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Cince.) Mr. Uygur noticed that the company’s intranet showed a time that was 7
minutes different from mobile/internet (actual) time:

From: Hakan UYGUR

Sent: Thursday,lantnty 30, 11:59

To: Rafet QINCE

Cc: Tansel GZYONUM

Subject: Difference in the Inranet {sic}clock

Greetings Rafet,

Wiillethe am»: lsklpclock 11:57,-the qellphonieyshowsrz__=q4rm the ln5’te€rr§L_lWS
“offmlnutes ls being reflected into all meetings and work. Since everyone‘1if “,3: imrane.I ,1 r clad:

under the computer first.

What is the reason for this difference? Canit be corrected?

Good day at work.

Hakan UYGUR

(Id) This 7-minute time difference was causing numerous problems at Organik
Kimya, and Mr. Uygur asked that it be fixed.

To help remedy the problem, a member of IT Staff was troubleshooting
Organik Kimya’s time server on February 23, 2014. We understand that in order
to test the time server, he changed the date and time randomly. Consequently,
when computers sync to the network time server, as did Dr. Perez’s laptop, the
computer updates its internal clock to the network time automatically. (See, e.g.,
Ex. C, “Synchronizing your computer clock.” (accessed Apr. 3, 2014).) The IT
professional set the network clock to random dates and times, including December
22, 2012, January 24, 2013, February 15, 2013, June 19, 2013, and January 17,
2013. Dr. Perez’s computer, synced to the network, picked up these dates and
times, and some program files created on February 23, 2014 instead bear the
incorrect date of February 15, 2013. In short, there is nothing nefarious about the
time-stamp anomalies identified by Dow (nor are those anomalies even specific to
the computer used by Dr. Perez).

Indeed, a closer inspection of the metadata reveals that some Trend Micro
files related to copies of the program files were created on the correct date, while
some were created on incorrect dates like February 15, 2013. (Ex. D, Initial
Expert Report of S. Lynch, Ex. 12 at 19- 21 (showing Trend Micro log files
created on both Feb. 15, 2013 and Feb. 23, 2014 relating to “Program Files —
Copy” file titles.)) This means that, as part of the normal troubleshooting process,
Organik Kimya’s IT staff member switched from February 15, 2013 back to the
correct date around the same of the creation of the program files. Contrary to
Dow’s allegations, there was nothing nefarious about the time server change at
all—it was done as part of a process to troubleshoot a problem.
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(Memo, Ex. 27 at 4-5.) As it turns out, as detailed below, this story is completely concocted.

(Memo, Ex. l5 at 1]66 (“Again this explanation is implausible for multiple reasons.”).)

First, Organik Kimya relies on a January 30 email from its plant manager indicating that

the network time server was running approximately seven minutes behind the time recorded by

the Internet. Thus, “the apparent problem was between the network time server and the Internet,

not between the time server and the individual employee workstations.” (Id. at 1]67.) Contrary

to Organik Kimya’s argument, “altering the times on the Organik Kimya network time server

would not remedy this problem.” (Id.) The evidence shows that if the clock on the network time

server is lagging, then either: (1) the network time server is set as an independent time source

and is not keeping accurate time; or (2) the network time server is failing to accurately sync with

an external source, such as the Internet. (Id.) For the first possibility, the evidence shows

“troubleshooting would consist of manually updating the network time server” and “[t]or the

second possibility, troubleshooting would consist of determining why the network time server is

not properly synching with the external source.” (Id.) Randomly changing the time on the

network time server to incorrect dates, as Organik Kimya did, does not address either possible

problem. (Id.) Nor does it explain why Organik Kimya changed the year on the clock when

only several minutes were at issue.

Second, contrary to Organik Kimya’s explanation, the backdating on Dr. Perez’s laptop

was not a result of synching with the network time server. (Id. at ii 68.) The evidence shows the

changes were made directly on Dr. Perez’s laptop. (Id) In particular, the evidence shows that:

For a computer running Windows, such as Dr. Perez’s laptop, comiected to a
network such as the Organik Kimya network, the clock for the computer is
configured to automatically synchronize with a sewer on the network so that, at
any one time, all computers on the network believe it to be the same time. Rather
than a constant process always assuring that the clocks are consistent, each
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computer periodically checks the clock of the server to confirm they are the same.
By default, if the clocks between a computer and the server are less than 15
minutes different, the computer’s system clock is slightly accelerated or
decelerated so that the clocks can “catch up.” If the clocks differ by more than 15
minutes, the clock on the computer is immediately changed.

Among other things, Windows Event Logs record this synchronization activity.
Every time the computer checks the server, an event log is recorded, showing that
the computer began the synchronization process. If the computer receives a
response from the server and the clocks are either completely in sync or only
slightly different, no additional entries are made. If the clocks differ by more than
15 minutes, a log entry is made indicating that the computer clock needed to be
reset by more than 15 minutes. In addition to the time synchronization activity,
the event logs show when the clock changes, what the original time for the clock
was, and what the new time was. Finally, the event logs also record each time a
computer is turned off and turned on.

(Id at 111168-69.) By analyzing the Windows Event Logs, Dow’s forensic expert, Stroz

Friedberg, was able to determine when the operating system shut down and started, when the

computer clock synchronized with the server, and when the clock was manipulated directly on

the computer. (Id. at 1170.)The event log for the first set of clock changes is reproduced below

Date and Time
(UTC) Event Log Summary
02/23/2014 12:11:48 Computer resumes from sleep
02/23/2014 12:12:05 Time Synchronization Begins
06/19/2013 12:17:11 Date changed from 02/23/2014 to 06/19/2013
01/24/2013 11:20:31 Date changed from O6/19/2013 to 01/24/2013
O1/24/201312:26:21 Computer shutdown
01/24/2013 12:35:25 Computer starts
01/24/2013 12:35:51 Time Synchronization Begins

Synchronization resets clock by more than 15
minutes and date changed from 01/24/2013 to

02/23/201412:36:02 02/23/2014

(Id.) The evidence proves the first two clock changes on Dr. Perez’s laptop occurred

lndependently of any synchronization with the network server, and therefore, the changes must

have been made locally. (Id. at 111171-72.) As evinced by the third clock change setting the
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clock back to the correct time of February 23, 2014, had the first two clock changes been the

result of synchronization, a log reflecting that the computer clock was changed by more than

fifteen minutes would have been created. (Id. at 1]71.) Thus, the evidence shows the change of

the computer clock to the inaccurate date was made locally at the computer, and not by the

network server. (Id. at 1]72.) I find the only reason a user changes the computer clock in the

manner observed on Dr. Perez’s laptop is so that actions on the computer are recorded on the

computer as if they happened on different dates. (Id. at 1i55.) Thus, I find the clock was being

manipulated to cause false timestamps to be recorded by the computer and hide that the Program

File copies were made days before the inspection. (Id.)

Worse still, on February 24, 2014, one day after the Program File copies were created and

the computer clock backdated, the evidence shows that a program called Winl-Iexwas installed

on Dr. Perez’s laptop. (Id. at ‘W75-78.) WinHex is marketed as “a universal hexadecimal

editor, particularly helpful in the realm of computer forensics, data recovery, low-level data

processing, and IT security.” (Id. at ll 75.) The evidence obtained through forensic inspection of

the Windows Registry on Perez’s laptop shows that WinHex was run by the “Administrator”

account of Dr. Perez’s laptop at least 12 times. (Id. at 79.) When Dow confronted Organik

Kimya with this information and the allegation that WinHex was used to determine if any

previously deleted data was still recoverable, Organik Kimya argued:

In actual fact, checking deleted files was not the reason WinHex was
installed. Rather, as part of the process of trouble-shooting Dr. Perez’s computer,
we understand that the Organik Kimya IT department installed WinHex to correct
the Microsoft Outlook accessibility problems Dr. Perez was having. Specifically,
to confirm that the NTUser.dat file (a registry file storing the settings for each
user’s individual account) was not corrupted, Winl-Iex was used to edit this file.
Editing a registry file obviously differs from using software, like WinHex, to
check whether a deleted file still exists. Winl-lex was also used to look into other
Outlook system files resulting in the WinHex program being run multiple times.
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Dow’s and its expert’s speculation about Organik Kimya’s use of the WinHex
program is unsupported.

(Memo, Ex. 27 at 5-6.) Unfortunately, like the rest of Organik Kimya’s explanations, this

explanation is also not plausible. (Memo, Ex. 15 at fl 81 (“This explanation is not plausible.”).)

Specifically, the evidence shows that “WinHex is a complicated hexadecimal editor that

would not be an effective tool to check whether the registry was corrupt, nor would it be used to

edit a registry file in a normal IT troubleshooting effort.” (Id. at 1]82.) “The NTUser.dat file is a

complex file that requires software specifically designed to view and edit a registry.” (Id.)

While the evidence shows that it may be possible to make minor edits to the Registry without

corrupting it, the evidence also shows that it is likely that editing the Registry with WinHex

would corrupt the Registry. (Id.) According to Dow’s forensic expert, if Organik Kimya’s IT

personnel really wanted to edit the NTUser.dat file then instead of WinHex “a tool built into

Windows, Regedit, would be used to edit the Registry.” (Id.) Although Stroz Friedberg was

unable to determine exactly for what Organik Kimya used WinHex, the implausibility of l

Organik Kimya’s explanation coupled with Organik Kimya’s other implausible stories, leads me

to agree with Dow’s forensic expert that “WinHex was most likely installed and used after

creating the Program Files copies to review Dr. PereZ’s laptop to determine if any previously

deleted data was still recoverable.” (Id. at fil80.)

The reason why Stroz Friedberg was unable to discern the exact purpose for which

Organik Kimya used WinHex is because, astonishingly, after Organik Kimya ran WinHex 12

times, Organik Kimya deleted the WinHex program and thereafter employed a data destruction

tool, CCleaner, which “was used multiple times to delete a large percentage of the C drive and

all of the D drive in Dr. Perez’s laptop.” (Id. at W 79, 83, 84.)
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CCleaner is a computer software program made by Pirifomi that has multiple
uses. Among those uses, CCleaner has the capability of targeting specific files to
be overwritten and deleted. In addition, CCleaner also has the capability to
overwrite unallocated space. By overwriting, or wiping, unallocated space,
CCleaner will overwrite all previously deleted data, rendering it unrecoverable.
CCleaner is described on the manufacturefs website as “the number-one tool for
cleaning your Windows PC. It protects your privacy online and makes your
computer faster and more secure. Easy to use and a small, fast download.”

(Id at 1[87.) The evidence shows CCleaner was used just hours after Organik Kimya

representatives and counsel met with Stroz Friedberg on February 26, 2014. (Id. at W 85, 95

97 ) The evidence shows it was uninstalled less than 20 minutes before Stroz Friedberg arrived

the next day for the scheduled forensic inspection. (Id. at W 86, 96, 97.) I find there is no

innocent explanation for such conduct.

When Dow confronted Organik Kimya with allegations of CCleaner’s use and in

particular that Organik Kimya used CCleaner to wipe the unallocated space on the Perez laptop

hard drive, Organik Kimya again chose to double down arguing:

As Dow admits, Organik Kimya used CCleaner to “clean” specific files from Dr.
Perez’s computer. (Id) But this cleaning functionality differs greatly from
CCleaner’s ability to wipe clean deleted materials from a hard drive. Specifically,
CCleaner has a “secure delete” function that can forever eliminate files from a
hard-drive, but that feature was not employed on Dr. Perez’s computer. And
DoW’sexpert does not opine otherwise.

Each file that CCleaner was directed to eliminate on the Perez computer is still
present, as well as its associated metadata, in the unallocated clusters as before.
Thus, Dow’s contention that Organik Kimya’s use of CCleaner rendered the
deleted files “ui1i'ecoverable” is mistaken. (Id.) Moreover, a search of these files
revealed that the overwhelming majority of them were simply the 61 program file
copies that had been previously added. The remaining files, as we noted, are still
present on Dr. Perez’s computer in unallocated space. Thus, Dow’s repeated
insinuation that Organik Kimya permanently “wiped” 600,000 potentially
relevant files from the Perez computer is wrong.

(Memo, Ex. 27 at 6.) Sadly, the evidence paints a different picture.
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The evidence shows it is possible to determine what method Wasused for deleting and

wiping data (z'.e.,wipe all unallocated space; wipe select files; or delete select files) based on

whether artifacts remain on the computer and how those artifacts are named. (Id. at 1l88.) When

“Wipe Free Space” (i.e., delete and overwrite all unallocated space) is selected, folders with

names beginning with the characters “3590F75ABA9E485486ClOOC1A9D4FFO6” are created,

and within them files are created using a combination of the characters “Z” and “.”. (Id. at 1]89.)

When files are specifically targeted for wiping (i.e., deletion and overwriting), including when

files in the Recycle Bin are targeted for deletion, all characters in the file name, except the “.”,

are replaced with “Z” (the “.” character is not replaced). (Id. at 1]90.) Unlike when “Wipe Free

Space” is selected, no special folder is created when files are specifically targeted for wiping.

(Id.) If CCleaner is used to simply delete data without overwriting any data, neither naming

convention is employed and the files are simply deleted and the filenames remain intact. (Id. at 1]

91.)

Forensic examination of the Perez laptop revealed artifacts on both the C and D drives

using the CCleaner naming convention indicating CCleaner was used on the Perez laptop to wipe

all unallocated space. (Id. at 1H[89, 91 (“CCleaner must have been run on Dr. Perez’s laptop

Withthe option selected to Wipeunallocated space, otherwise the artifacts and the special folders

observed on the computer would not exist.”).) Specifically, Dow’s forensic expert, Stroz

Friedberg, found over 600,000 files with names matching the naming scheme used by CCleaner

to wipe unallocated space. (Id. at 1]92.) Thus, contrary to Organik Kimya’s story, I find

Organik Kimya used CCleaner’s “wipe unallocated space” function to delete and overwrite the

entirety of the “D” drive and a large portion of the “C” drive on Dr. Perez’s laptop.
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The evidence set forth above leads me to the inescapable conclusion that Organik Kimya

acted in bad faith When, in contravention of Order No. 16, Organik Kimya undertook the massive

spoliation of evidence on Dr. Perez’s laptop through the repeated copying of the Program File

folder and the use of CCleaner. In fact, were there such a thing, I would find Organik Kimya’s

egregious behavior to be gross bad faith. The scheme carried out by Organik Kimya to destroy

evidence and then conceal those efforts, including making 108 copies of the Program File folder,

back-dating the computer clock, running Winl-lex, and then rumiing CCleaner shows Organik

Kimya knew what it was doing was wrong and evinces an intent to cover-up that known wrong

doing. The fact that Organik Kimya did not tell Stroz Friedberg at the time of the scheduled

forensic inspection that its IT personnel had tampered with the laptop is also evidence of a cover

up. Additionally, a finding of bad faith is supported by the timing of the spoliation and the

thereafter attempted cover-up occurring within days after I issued Order No. 16 and continuing

unabated through the moming of the scheduled forensic inspection. These actions by Organik

Kimya coupled with the multitude of lies Organik Kimya knowingly and deliberately presented

to the undersigned to hide or explain away its wrong-doing, leaves no doubt that Organik Kimya

destroyed evidence on Perez’s laptop with the intent to impair Dow’s ability prove its allegations

of trade secret misappropriationll Micron Technology, Inc. v. Rambus Inc., 645 F.3d 1311,

l326 (Fed. Cir. 2011) (“To make a detennination of bad faith, the district court must find that the

spoliating party ‘intended to impair the ability of the potential defendant to defend itself.’ The

fundamental element of bad faith spoliation is advantage seeking behavior by the party with

superior access to information necessary for the proper administration of justice. ”) (quoting

j
14Organik Kimya’s attempt to cover up its spoliation by uttering patently false statements to the
undersigned should shock the conscience of any reasonable person. There can be no excuse for
such conduct.
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Schmid, 13 F.3d at 80.) Organik Kimya’s spoliating behavior clearly fits this requirement.

Accordingly, I find the spoliation of evidence on Dr. Perez’s laptop was done in bad faith.

b. Strozzi laptop and external storage devices

I have found hereinabove that Organik Kimya had “control” over the Strozzi laptop, but

not the external storage devices so I will focus my discussion of “culpable state of mind” on the

spoliation of evidence on the laptop and loss of the laptop itself.

Organik Kimya was under a duty to preserve evidence relevant to D0w’s allegations in

this investigation. The duty to preserve evidence “includes an obligation to identify, locate, and

maintain, information that is relevant to specific, predictable, and identifiable litigation.” Apple

Inc. v. Samsung Electronics C0., Lld., 881 F.Supp.2d 1132, 1137 (N.D.Cal.2012). It is well

established that the duty pertains to:

[A]ny documents or tangible things (as defined by Rule 34(a)) made by
individuals “likely to have discoverable information that the disclosing party may
use to support its claims or defenses.” The duty also includes documents prepared
for those individuals, to the extent those documents can be readily identified (e.g.,
from the “to” field in e-mails). The duty also extends to information that is
relevant to the claims or defenses of any party, or which is “relevant to the subject
matter involved in the action.” Thus, the duty to preserve extends to those
employees likely to have relevant information-the “key players” in the case.

Id. (quoting Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 220 (S.D.N.Y.2003)); In re Pfizer

Inc. Securities Litigation, 288 F.R.D. 297, 313 (S.D.N.Y.2013) (“Evidence that must be

preserved includes documents, electronically stored information, and physical evidence that the

party knows or reasonably should know is relevant to claims or defenses in the action, is

reasonably calculated to lead to the discovery of admissible evidence, or is reasonably likely to

be requested during discoveryf’). Organik Kimya should have known that Mr. Strozzi was a

“key-player” in this investigation. Mr. Strozzi began working for Organik Kimya in 2008.

(Opposition at 23.) Mr. Strozzi was Organik Kimya’s plant manager for the Rotterdam plant.
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(Id) Mr. Strozzi was an Organik Kimya employee as of the date Organik Kimya became

responsible for preserving evidence and when the evidence on the computer was subsequently

destroyed. (Id. at 3 (“Mr. Strozzi was an employee of Organik Kimya at the time of his alleged

actions”).) Moreover, Dow put Organik Kimya on actual notice of the need to preserve Strozzi’s

evidence when Dow served its first set of discovery on June 25, 2013, requesting, among other

things:

REQUEST NO. 4: All documents and things concerning any proposed or actual
changes made or considered with respect to the research, design and/or
development of the Organik Opaque Polymers, including, but not limited to,
all memoranda, notes, meeting minutes, reports, studies, laboratory notebooks,
drawings or communications concerning such changes.

REQUEST NO. 62: All documents and things concerning Leonardo Strozzi and
Opaque Polymers.

(Memo, Ex. 43(Dow’s First Set of Requests for Production) (emphasis added).) Despite this

clear notice, Organik Kimya failed to take any steps to secure and preserve the Strozzi laptop

before the spoliation, a step Organik Kimya’s own forensic expert testified he would have done.

(See Mot., Ex. l at 74:22-75:12 (explaining that once a court orders inspection of a computer, a

company should “[t]ake it off the network, turn it off and don’t let anybody touch it.”).)

Moreover, there is no evidence of record that Organik Kimya disseminated any type of

preservation memo or litigation hold memo to its employees to ensure that relevant evidence was

not destroyed and relevant documents were not deleted.“ 16 In fact, the evidence is to the

'5 Organik Kimya complains in its sur-reply that it was never on notice of D0w’s litigation hold
argument. (Sur-Reply at 4-6.) Nonsense. I find Dow explicitly presented or anticipated this
argument in its opening brief. (See Memo at 5, 76, 78.)
16Organik Kimya states in its Sur-Reply that “respondents decline Dow’s invitation to waive
attomey/client privilege in order to discuss their communications with counsel.” (Sur-Reply at
6.) Yet the case law is clear that the facts surrounding litigation holds, including the fact of
whether a hold was issued and distributed, whether employees received the hold instructions,
etc., are not privileged. Brown v. WestC0rp., 287 F.R.D. 494. 499-500 (D. Neb. 2012) (holding
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contrary. The evidence shows that neither Mr. Turaman (Organik Kimya’s corporate witness on

document retention/collection topics) nor Mr. Gzydnfim (Organik Kimya’s COO and head of IT)

was aware of any such preservation notice being issued to Organik Kimya employees. (Memo,

Ex. 44 (Turaman Dep.) at 114:2-18, Ex. 45 (fizyonum Dep.) at 95:13-17.) Indeed both

witnesses testified that Organik Kimya employees were free to save or delete documents and

emails as they saw fit. (Id., Ex. 44 at ll3:4-7 (“Q: And you also testified that for electronic

documents, it was up to each individual employee whether to save it or delete it, right‘?A:

Yes.”), Ex. 45 at 94:7-21 (“We don’t have any rules for that. It depends on the employee. If

they want to erase, they erase.”).) Organik Kimya was obligated to secure and preserve the

Strozzi laptop at the beginning of this investigation in response to Dow’s interrogatories asking

same. Instead, inexplicably, Organik Kimya lefi it “up to each individual employee whether to

save [] or delete” electronic files. (Memo, Ex. 44 at 113:4-7.)

Organik Kimya argues that I should disregard the deposition testimony because it

“clearly shows the witness (and both parties’ interpreters) did not understand the meaning of the

term “litigation hold notice,” or how to translate it into Turkish.” (Sur-Reply at 3-4.)

Admittedly the deposition transcript does show some initial confusion by the translators as to

how properly to translate “litigation hold notice” but after counsel for Dow rephrased the

question there is no indication that confusion remained. I would expect that if there was still

that, although litigation hold letters are themselves privileged, “the infonnation surrounding the
letters is not,” and ordering defendant to disclose (inter alia) the “names of individuals to whom
the litigation hold was sent,” “the dates on which the hold was communicated,” the “specific
sources that custodians were instructed to search,” “[w]hen and for what specific sources
preservation policies were put in place,” [w]hen and what steps were taken to preserve ESI,” and
“[w]hat steps were taken to ensure compliance with preservation policies . .. after the litigation
hold was distributed”). Thus, I find Organik Kimya’s conscious decision to not provide any
affirmative evidence ofa legal hold memo telling.
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ongoing confiision or ambiguity that Organik Kimya’s counsel, who was very actively defending

the deposition, would have ensured that the matter was clarified for the record. Furthermore, if

Organik Kimya had really undertaken its obligation to communicate and explain to its employees

their duty to preserve than I would expect Organik Kimya’s corporate witness on document

retention/collection topics would have been fully aware of what a litigation hold memo Was

during his deposition. I would also expect Organik Kimya’s corporate representative not to have

testified that electronic document preservation was left up to each employee. Moreover, Organik

Kimya has not offered any aftinnative evidence of a litigation hold memo.”

As discussed, supra, the Strozzi laptop was a company-issued laptop and, unlike the

external storage devices, the deleted folder and files once resided on the laptop’s hard drive. The

evidence shows that on March 21, 2014, one day after I issued my Preservation Order and stated

that I would be “mortally annoyed if anything was done to alter, destroy or otherwise mess with

the evidence in this case,” 2,742 user-created files and folders were deleted from the Strozzi

laptop. (Memo, EX. 15 at 1l107.) The evidence shows those files were deleted in a special

manner such that they were notplaced in the Recycle Bin, but rather had to be recovered using

forensic tools. (Id) This evinces an attempt to cover-up wrong doing. What is even more

shocking is that at the time I issued my Preservation Order, Organik Kimya was already on

notice of the massive spoliation of evidence on Dr. Perez’s laptop.

The matter is even worse when discussing the loss of the laptop itself, for Organik Kimya

had the laptop in its possession for the forensic inspection and yet inexplicably returned it to

Mr. Strozzi, which allowed him to “lose” it. Telling, is at the time Organik Kimya gave the

laptop back to Strozzi they had already spoliated the data on the Perez laptop. Further the_ii
17See supra, n.l6.
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explanation provided for the loss (i.e., that Strozzi took his laptop bag with his laptop and a

number of USB devices inside into a rest stop bathroom and accidently left it there) is highly

suspect. I question why one would bring their work-issued laptop and a number of USB devices

likely containing massive amounts of proprietary and confidential recipes into a rest stop

bathroom and I question how within the time it takes to use the tiny rest stop bathroom, one

could possible forget their laptop bag their Work-issued laptop.

Accordingly, for the reasons discussed above, including, the timing of the spoliation, the

breath and mamrer of the spoliation, the failure to issue a litigation hold notice or ensure the

dissemination of such, the failure to take any steps to preserve the evidence, and the fact that

Organik Kimya was on notice of the Perez spoliation, the only conclusion that can be drawn is

that the spoliation of evidence on the Strozzi laptop and the spoliation of the Strozzi laptop itself

was done in an effort to prevent Dow from access to evidence it might use to support its

allegations in this investigation. Micron Technology, Inc. v. Rambus Inc., 645 F.3d 1311, 1326

(Fed. Cir. 2011) (“To make a determination of bad faith, the district court must find that the

spoliating party ‘intended to impair the ability of the potential defendant to defend itself.’ The

fundamental element of bad faith spoliation is advantage seeking behavior by the party with

superior access to information necessary for the proper administration of justice. ”) (quoting

Schmid, 13 F.3d at 80.) Accordingly, I find the spoliation of evidence on the Strozzi laptop and

the loss of the Strozzi laptop itself was in bad faith.

c. Nene laptop and external storage devices

Dow’s theory of culpable state of mind or ptupose is attractive and even logical given

Whatoccurred later with the Perez and Strozzi laptops. While it is clear that Dr. Nene

intentionally deleted evidence from his laptop and external storage devices, I do not find the

record sufficient to support imputing that behavior to Organik Kimya. The evidence, which is
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