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Executive Summary

The evidence shows that Organik Kimya spoliated, or permitted the spoliation, of

massive amounts of evidence prejudicial to Dow’s allegation of trade secret misappropriation in

this investigation. The evidence shows that the spoliation of evidence was undertaken

intentionally and in bad faith. The evidence shows Organik Kimya flouted its obligation to

preserve evidence in this investigation. In fact there is no evidence that even a litigation hold

memo was issued. Further, the evidence shows Organik Kimya undertook great efforts to try

and cover up the spoliation, including running specialized software and repeatedly lying to the

court. Thus, for the reasons stated below, Dow’s present motion is GRANTED-IN-PART.

As will be described in more detail, irifia, I am ordering as sanctions for spoliation of

evidence default judgment be entered against Organik Kimya on Dow’s allegation of trade secret

misappropriation and Organik Kimya, jointly and severally with its counsel, be required to pay

certain of Dow’s costs and attomeys’ fees. No doubt imposing the dispositive sanction of default

on Organik Kimya on Dow’s allegation of trade secret misappropriation is the most severe

sanction I can impose, but as will be made clear in the pages that follow, this is an extreme case,

for Organik Kimya flouted its obligation to preserve evidence, deliberately destroyed evidence,

and then actively attempted to deceive the undersigned as to what it had done. Given: (1) the

grave damage Organik Kimya’s deliberate conduct potentially could have on the administration

of justice; (2) the need to deter such egregious conduct in the future; and (3) the certain prejudice

to Dow, only the strongest remedy available is sufficient.

I. Introduction

On May 19, 2014, Complainants’ Rohm and Haas Company, Rohm and Haas Chemicals,

LLC, and the Dow Chemical Company (collectively “Dow”) filed a motion for default and other

sanctions against Respondents Organik Kimya San. Ve Tic. A.S., Organik Kimya Netherlands
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B.V., Organik Kimya U.S., lnc.(collectively “Organik Kimya”) (Motion Docket No. 883- O19.)

On May 29, 2014, Organik Kimya filed an opposition to Dow’s motion. On June 2, 2014,

Organik Kimya filed an updated version of page 44 to its opposition. On June 9, 2014, Dow

filed a motion for leave, which is hereby GRANTED, to file a reply in support of its motion for

default and other sanctions. (Motion Docket No. 883-021.) On June 17, 2014, Organik Kimya

filed an opposition to DoW’smotion for leave to file a reply or, in the alternative, leave to file a

sur-reply. Organik Kimya’s motion for leave to file a sur-reply is hereby GRANTED. On June

24, 2014 Dow filed an opposition to Organik Kimya’s motion for leave to file a sur-reply.

On July 8-9, 2014, l held a hearing on Dow’s motion for default and other sanctions.

On October 8, 2014, I issued Order No. 25 requesting supplemental briefing regarding

Dow’s request for fees and costs. On October 14, 2014, Dow timely filed its supplemental

briefing. On October 16, Organik Kimya filed a response to Dow’s supplemental briefing.

October 16, 2014, I issued Order No. 26 requesting additional supplemental briefing regarding

Dow’s request for fees and costs. On October 17, 2014, Dow timely filed its additional

supplemental briefing.

II. Background

One of the great problems faced by homeowners and professionals alike is how to cover

existing paint with that of a new color and do it with as little paint as possible. This is a long

recognized issue. The time honored way of hiding existing paint is to use paints with a high

“reflectance value.” The best way to make paint with a high reflectance value is to use titanium

dioxide (TiO2) in the paint. The more TiO; that is used, the higher the reflectance value.

However, making high reflectance value paint using TiO2 is expensive, for titanium dioxide is

expensive.

2
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To avoid needing to use as much TiO2, Complainant Rohm and Haas scientists began

developing (as early as 1979) opaque polymers that could achieve a high reflectance value when

mixed in paint and thus could be substituted for some of the TiO2 currently used. (Complaint at

W 30, 31.) The process the Rohm and Haas scientists developed led Rohm and Haas to

introduce its first opaque polymers to the coatings market in l982 with its ROPAQUETMline of

opaque polymers. (Id. at 1l31.) Because light is lost Within the tiny air voids trapped Within the

polymer (which scatters light), paint manufacturers could use the Rohm and Haas manufactured

hollow sphere polymers as polymeric pigments to reduce the raw material cost of their paint

formulations. (Id.)

To date, Rohm and Haas has created four different generations of ROPAQUETMopaque

polymers. (Id. at 1]32.) Originally, the amount of voids in the polymers was around 20%, but by

the late l990’s Rohm and Haas scientists were able to develop polymers with more unifonn and

ideal size with higher void fractions and improved hiding properties. (Id. at 1133.) As a result,

Rohm and Haas began its ROPAQUETMUltra line of polymers in the late l990’s, which

included the Ultra, Ultra E, and Ultra EF. (Id. at 1]34.) These polymers lead the industry today.

(Id.) According to Dow, the reason the Rohm and Haas polymer products enjoys a huge measure

of success is because of their innovative process development. (Id. at 1]35.) Respondents

recently began manufacturing and selling opaque polymers under the commercial names OPAC

240x and ORGAWHITE 2000. (Id. at 1]36.)

Dow alleges it owns trade secrets that contain (1) highly confidential manufacturing

instruction for the ROPAQUETMUltra line of products and (2) highly confidential recipes for the

“seed” polymer used as a starting material for ROPAQUETMUltra products. (Id. at 1]63.) Dow

claims its ROPAQUETMUltra trade secrets are secret and valuable and are not readily
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ascertainable by proper means, while providing Dow with significant competitive advantages

over competitors and would-be competitors. (Id. at 111]64-66.) As might be expected, Dow

asserts it has been careful to maintain its trade secrets, including marking the opaque polymer

products with anonymous identifiers after shipment and making key ingredients in countries with

strong trade misappropriation laws. (Id at 111167-73.)

Dow notes that Organik Kimya has hired several former Rohm and Haas employees

relevant to this Detennination, including Dr. Guillenno Perez Lorenzo and Leonardo Strozzi,

While consulting with Dr. Dillip Nene, a 27-year Rohm and Haas employee. (Id. at 111]9, 82.)

Dow alleges that one or more of the former Rohm and Haas employees revealed Rohm and Haas

trade secrets, which Organik Kimya misappropriated in the development and commercial

marketing of its own opaque polymer products. (Id. at 111]83, 84.) Hence, despite its controls,

Dow alleges Organik Kimya manufactures opaque polymers wherein it has misappropriated one

or more Dow Trade secrets concerning the process by which Dow manufactures the

ROPAQUETMUltra products.

III. Standards of Law

A. Spoliation

Spoliation “is the destruction or material alteration of evidence or the failure to preserve

property for another's use as evidence in pending or reasonably foreseeable litigation.” Micron

Tech, Inc. v. Rambus Inc., 645 F.3d 1311, 1320 (Fed. Cir. 2011) (quoting Silvestri v. Gen.

Motors C0rp., 271 F.3d 583, 590 (4th Cir. 2001)), reh'g and reh'g en banc denied (Fed. Cir.

2011); West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (Zd Cir. 1999). “[T]he duty to

preserve means what it says and a failure to preserve records—paper or e1ectronic—andto

search in the right places for those records, will inevitably result in the spoliation of evidence.”

Pitney Bowes Gov’!Solutions, Inc. v. United States, 94 Fed.Cl. 1, 7 (2010) (quoting Pension
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Comm. Of Univ. of Montreal Pension Plan v. Bane of Am. Sea, 685 F.Supp.2d 456, 462

(S.D.N.Y.2010), abrogated on other grounds, Chin v. PortAuthority of New York& New Jersey,

685 F.3d 135, 162 (2d Cir. 2012), cert. denied sub. nom Eng v. Port Authority ofNew Yorkand

New .Iersey,—~U.S. 4, 133 S.Ct. 1724, 185 L.Ed.2d 785 (2013)). A party, therefore, has an

obligation to preserve relevant electronic records, including email correspondence and back-up

media, when anticipating litigation. See AABJoint Venture v. United States, 75 Fed.Cl. at 441

(citations omitted).

B. Sanctions

1. Authority to Impose Spoliation Sanctions

My authority to impose spoliation sanctions is derived from the Commission’s Rules.2

Commission Rule 210.33, pursuant to which Dow filed its motion for default and other

2 Article III Courts also possess the inherent power to sanction for spoliation of evidence
It is unclear whether an ALJ at the ITC has analogous authority, although I think there are good
policy reasons for finding so. See United Medical Supply Co., Inc. v. U.S., 77 Fed.Cl. 257, 264
(Fed.Cl. 2007) (“Although established under Article I of the Constitution, this court, no less than
any Article III tribunal, possesses this form of inherent authority.”); see also “The Use of
Discovery Sanctions in Administrative Agency Adjudication”, by Richard T. Frije, Indiana Law
Journal, Volume 59, Issue 1, Article 5 (Jan. 1, 1983); “Contempt Powers of the Administrative
Law Judge” by Joyce Krutick Barlow, Joumal of the National Association of Administrative
Law Judiciary, Volume 12, Issue 1, Article 1 (March 15, 1992). To the extent an ALJ at the ITC
has such authority, I do not rely on such as the basis for this Order; the authority I have under
Commission Rule 210.33 is sufficient to resolve Dow’s present motion for default and other
sanctions.

I raise this issue, however, because it is important in reviewing the case law to be
cognizant that the calculus used to determine whether to impose spoliation sanctions pursuant to
a Court’s inherent power differs from the calculus used to determine whether to impose
spoliation sanctions pursuant to FRCP 37 and its corollary Commission Rule 210.33. For
example, a court’s inherent authority only may be exercised to sanction “bad-faith conduct,”
Chambers v. NASCO Ina, 501 US 32, 50 (1991); Roadway Exp., Inc. v. Piper, 447 U.S. 752,
767-768 (1980) (“Similarly, the trial court did not make a specific finding as to whether
counsel's conduct in this case constituted or was tantamount to bad faith, a finding that would
have to precede any sanction under the court‘s inherent powers”), and “must be exercised with
restraint and discretion. Id. at 44; see Roadway Exp., Inc. , 447 U.S. at 764 (“Because inherent
powers are shielded from direct democratic controls, they must be exercised with restraint and

5
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sanctions, gives me the authority to impose sanctions for a party’s failure to make or cooperate in

discovery. See 19 C.F.R. § 210.33. Rule 210.33 incorporates FRCP 37(b) to the extent it

permits me to issue “any other non-monetary sanction available under Rule 37(b) of the Federal

Rules of Civil Procedure.” Rule 210.33 reads as follows.

§210.33 Failure to make or cooperate in discovery; sanctions.

(a) Motion for order compelling discovery. A party may apply to the
administrative law judge for an order compelling discovery upon reasonable
notice to other parties and all persons affected thereby.

(b) Non-monetary sanctions for failure to comply with an order compelling
discovery. If a party or an officer or agent of a party fails to comply with an order
including, but not limited to, an order for the taking of a deposition or the
production of documents, an order to answer interrogatories, an order issued
pursuant to a request for admissions, or an order to comply with a subpoena, the
administrative law judge, for the purpose of permitting resolution of relevant
issues and disposition of the investigation without unnecessary delay despite the
failure to comply, may take such action in regard thereto as is just, including, but
not limited to the following:

(1) Infer that the admission, testimony, documents, or other evidence would
have been adverse to the party;

(2) Rule that for the purposes of the investigation the matter or matters
concerning the order or subpoena issued be taken as established adversely
to the party;

(3) Rule that the party may not introduce into evidence or otherwise rely upon
testimony by the party, officer, or agent, or documents, or other material in
support of his position in the investigation;

(4) Rule that the party may not be heard to object to introduction and use of
secondary evidence to show what the withheld admission, testimony,
documents, or other evidence would have shown;

discretion”); Shafler Equip. C0., 11 F.3d at 461-62 (the court’s inherent power “must be
exercised with the greatest restraint and caution and then only to the extent necessary”); Sampson
v City of Cambridge, Md., 251 F.‘R.D. 172, 179 (D.Md.,2008) (“The coLu't'sdiscretion to impose
sanctions under its inherent authority is more limited than that under Rule 37.”) (“citing Pressey
v Patterson, 898 F.2d 1018, 1021 (5th Cir.1990)).

6



Public Version

(5) Rule that a motion or other submission by the party concerning the order
or subpoena issued be stricken or rule by initial determination that a
determination in the investigation be rendered against the party, or both; or

(6) Order any other non-monetary sanction available under Rule 37(b) of the
Federal Rules of Civil Procedure.

Any such action may be taken by written or oral order issued in the course
of the investigation or by inclusion in the initial determination of the
administrative law judge. It shall be the duty of the parties to seek, and
that of the administrative law judge to grant, such of the foregoing means
of relief or other appropriate relief as may be sufficient to compensate for
the lack of withheld testimony, documents, or other evidence. If, in the
administrative law judge's opinion such relief would not be sufficient, the
administrative law judge shall certify to the Commission a request that
court enforcement of the subpoena or other discovery order be sought.

(c) Monetary sanctions for failure to make or cooperate in discovery. (l) If a party
or an officer, director, or managing agent of the party or person designated to
testify on behalf of a party fails to obey an order to provide or pemiit discovery,
the administrative law judge or the Commission may make such orders in regard
to the failure as are just. In lieu of or in addition to taking action listed in
paragraph (b) of this section and to the extent provided in Rule 37(b)(2) of the
Federal Rules of Civil Procedure, the administrative law judge or the
Commission, upon motion or sua sponte under §21O.25, may require the party
failing to obey the order or the attorney advising that party or both to pay
reasonable expenses, including attorney's fees, caused by the failure, unless the
administrative law judge or the Commission finds that the failure was
substantially justified or that other circumstances make an award of expenses
unjust. Monetary sanctions shall not be imposed under this section against the
United States, the Commission, or a Commission investigative attomey.

19 C F R. § 210.33.

2. Sanction-Worthy Spoliation

To prove sanctions are warranted for spoliation of evidence, a party must show: (1) that

the party having control over the evidence had an obligation to preserve it at the time it was

destroyed or materially altered; (2) that the records were destroyed or materially altered with a

‘culpable state of mind’ and (3) that the destroyed or materially altered evidence was “relevant’

to the claim or defense of the party that sought the discovery of the spoliated evidence, to the

extent that a reasonable fact finder could conclude that it would support that claim or

7
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defense. See Jandreau v. Nicholson, 492 F.3d 1372, 1375 (Fed. Cir. 2007) (quoting Residential

Funding Corp. v. DeGe0rge Fin. Corp., 306 F.3d 99, 107 (2d Cir. 2002))3; Victor Stanley, Inc. v.

Creative Pipe, Inc, 269 F.R.D. 497, 520-21 (D.MD. 2010); Zubulake v. UBS Warburg LLC, 229

F.R.D. 422, 430 (S.D.N.Y. 2004).

a. Duty to preserve, control, breach of the duty to preserve

The Supreme Court has stated,

“[d]ocument retention policies, which are created in part to keep certain
information from getting into the hands of others, including the Government, are
common in business. It is, of course, not wrongful for a manager to instruct his
employees to comply with a valid document retention policy under ordinary
circumstances.”

Arthur Andersen LLP v. United States, 544 U.S. 696, 704 (2005) (internal citation and quotation

marks omitted). Thus, “a party can only be sanctioned for destroying evidence if it had a duty to

preserve it.” Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 216 (S.D.N.Y. 2003). “[T]he

duty to preserve means what it says and a failure to preserve records—paper or electronic

and to search in the right places for those records, will inevitably result in the spoliation of

evidence.” See Pitney Bowes G0v’t Solutions, Inc. v. United States, 94 Fed.Cl. 1, 7 (Fed. C1.

2010) (quoting Pension Comm. Of Univ. of Montreal Pension Plan v. Banc of Am. Sec, 685

F.Supp.2d 456, 462 (S.D.N.Y.2010), abrogated on other grounds, Chin v. Port Authority of New

3Although the Federal Circuit articulated these requirements as the test for determining whether
a specific type of sanction an adverse inference——couldbe imposed for the destruction of
documents, Jandreau v. Nicholson, 492 F.3d 1372, 1375 (Fed. Cir. 2007), the test is of more
general applicability. In fact a number of courts rely more broadly on this test to prove
spoliation that warrants a sanction, including courts in the Second, Fourth, Fifth, Sixth, and
Ninth Circuits, as well as the Court of Federal Claims. See, e.g., G.W.v. Rye City School Dist.,
554 Fed.Appx. 56, 57 (2nd Cir. 2014); Beaven v. US. Dep't ofJustice, 622 F.3d 540, 553 (6th
Cir. 2010); K-Con Bldg. Systems, Inc. v. U.S., 106 Fed.C1. 652, 663-64 (Fed. Cl. 2012); Surowiec
v. Capital Title Agency, 790 F.Supp.2d 997, 1005 (D. Ariz. 2011); Nieman v. Hale, 2014 WL
1577814, *3 (N.D. Tex. 2014); Goodman v. Praxair Services, Inc., 632 F.Supp.2d 494, 509
(D.Md. 2009); Emery v. Harris, 2014 WL 710957, *6 (E.D. Cal. 2014).

8
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York & New Jersey, 685 F.3d 135, 162 (2d Cir.20l2), cert. denied sub. nom Eng v. Port

Authority 0fNew Yorkand New Jersey,— U.S. ——, 133 S.Ct. 1724, 185 L.Ed.2d 785 (2013)).

The duty to preserve evidence begins when litigation is “pending or reasonably foreseeable.”

Silvestri v. General Motors C0rp., 271 F.3d 583, 590 (4th Cir.200]). See also Westv. Goodyear

Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir.1999) (applying the same standard). “This is an

objective standard, asking not whether the party in fact reasonably foresaw litigation, but

Whethera reasonable party in the same factual circumstances would have reasonably foreseen

litigation.” Micron v Rambus, 645 F.3d 1311, 1320 (Fed. Cir. 2011.) “Thus, the proper

standard for determining when the duty to preserve documents attaches is the flexible one of

reasonably foreseeable litigation, without any additional gloss.” Id. at 1321.

“In determining whether a party bears responsibility for spoliation of evidence, the key

inquiry is identifying who had control over the evidence. If a party having control over evidence

allows that evidence to be discarded, then the disposal of that evidence is attributable to that

party, regardless of who actually discarded the evidence.” Chapman Law F irm, LPA v. United

States, 113 Fed.Cl. 555, 610 (Fed. Cl. 2013) (citing K-Con Bldg. Systems, Inc. v. U.S., 106

Fed.Cl. 652, 664 (Fcd. Cl. 2012)).

“The concept of control in the context of Rule 34 provides the closest analogy to

control in connection with a spoliation issue.” Goodman v. Praxair Services, Inc., 632

F.Supp.2d 494, 515 (D.Md. 2009). While courts agree that physical possession is not necessary

for a party to have control over evidence, see e.g., id., courts differ on what constitutes “control.”

This is an open question for the Federal Circuit. The prevailing view, and the one 1adopt here, is

that “control” includes not only legal control over evidence, but also practical control over

evidence. Thus, a party is said to have “control” if the party has “the right, authority, or practical

9
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ability” to obtain the documents from a non-party to the action. See Mazzei v. Money Store,

2014 WL 3610894, *3 (S.D.N.Y. 2014) (“A party has control over evidence when it has ‘the

right, authority, or practical ability to obtain the documents from a non-party to the

action.”’)(quoting In re NTL, Inc. Sec. Litig., 244 F.R.D. 179, 195 (S.D.N.Y. 2007)); Digital

VendingServices Intern, Inc. v. University of Phoenix, Ina, 2013 WL 5533233, *5 (E.D.Va.

2013) (“The ability to control is defined by the Fourth Circuit as when that party has the right,

authority, or practical ability to obtain the documents from a nonparty to the action.”) (intemal

quotations omitted); Pacific Coast Marine WindshieldsLtd v. Malibu Boats, LLC, 2012 WL

10817204, *5 (M.D.F1a. 2012) (“Control may be inferred, even when a party does not have

possession or ownership of the evidence, ‘when that party has the right, authority, or practical

ability to obtain [the evidence] from a non-party to the action.’”)(quoting Victor Stanley, Inc. v.

Creative Pipe, Inc., 269 F.R.D. 497, 523 (D.Md. 2010)); Coral Group, Inc. v. Shell Oil Co., 286

F.R.D. 426, 441 (W.D.Mo. 2012) (“[D]ocuments are considered to be under a party’s control

when that party has the right, authority, or practical ability to obtain the documents from a non

party to the action.”) (internal quotations omitted); see also Bush v. Ruths Chris Steak House,

Inc. , 286 F.R.D. 1, 5 (D.D.C. 2012) (“Control does not require that the party have legal

ownership or actual physical possession of the documents at issue, but rather “the right, authority

or practical ability to obtain the documents from a non-party to the action.”) (citing In re NTL,

Inc. Sec. Litig., 244 F.R.D. 179, 195 (S.D.N.Y. 2007); United States ITC v. ASAT,Ina, 411 F.3d

245 (D.C.Cir. 2005)); but see Chaveriat v. Williams Pipe Line Co., 11 F.3d 1420, 1427 (7th Cir.

1993) (“[T]he fact that a party could obtain a document if it tried hard enough and maybe if it

didn't try hard at all does not mean that the document is in its possession, custody, or control; in

fact, it means the opposite”).

10
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b. Culpable state of mind

The Federal Circuit has not clarified the level of culpability required for a finding of

spollation. In Jandreau v. Nicholson, the Federal Circuit articulated the test for detennining

whether an adverse inference sanction could be imposed for the destruction of documents, but

did not comment on what level of culpability was required for the imposition of an adverse

inference or other sanctions. See 492 F.3d 1372 (Fed. Cir. 2007). In Micron Tech., Inc. v.

Rambus, Inc., the Federal Circuit opined that “[a] determination of bad faith is normally a

prerequisite to the imposition of dispositivc sanctions for spoliation....” Micron Tech., Inc., 645

F 3d at 1327 (emphasis added). Thus, it generally remains an “open question in this circuit” as

to what level of culpability is required to impose spoliation sanctions. United Med. Supply C0 ,

77 Fed.Cl. at 266. As the court in United Medical Supply C0. remarked:

There is, in fact, a division of authority among the circuits on this issue.... On one
end of [the] spectrum, actually representing a distinct minority, are courts that
require a showing of bad faith before any fonn of sanction is applied. Other courts
expect such a showing, but only for the imposition of certain more serious
sanctions, such as the application of an adverse inference or the entry of a default
judgment. Further relaxing the scienter requirement, some courts do not require a
showing of bad faith, but do require proof of purposeful, willful or intentional
conduct, at least as to certain sanctions, so as not to impose sanctions based solely
upon negligent conduct. On the other side of the spectrum, we find courts that do
not require a showing of purposeful conduct, at all, but instead require merely that
there be a showing of fault, with the degree of fault, ranging from mere
negligence to bad faith, impacting the severity of the sanction. If this continutun
were not complicated enough, some circuits initially appear to have adopted
universal rules, only to later shade their precedents with caveats. Other times, the
difference between decisions appear to be more a matter of semantics, perhaps
driven by state law, with some courts, for example, identifying as “bad faith”
what others would call “recklessness” or even “gross negligence.”

Id at 266-67 (footnotes omitted); see VictorStanley, 269 F.R.D. at 529; Jandreau v. Nicholson,

492 F 3d 1372 (Fed. Cir. 2007) (stating that “while some circuits have held that a showing that a

11
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party was negligent in the destruction of records creates an adverse inference, we need not decide

whether that is the correct rule ...”).4

I adopt here what I believe to be the more reasoned position that spoliation sanctions may

be imposed as long as the destruction of evidence was “blameworthy” (i.e., with fault), with the

degree of culpability impacting the severity of the sanction. See Chapman Law Firm, LPA v.

United States, ll3 Fed.Cl. 555, 610-611 (Fed.Cl. 2013); Beaven v. U.S. Dept. of Justice, 622

F.3d 540, 554 (6th Cir. 2010) (“[T]he ‘culpable state of mind’ factor is satisfied by a showing

that the evidence was destroyed knowingly, even if without intent to [breach a duty to preserve

it], or negligently. When appropriate, a proper spoliation sanction should serve both fairness and

punitive functions, but its severity should correspond to the district court's finding after a fact

intensive inquiry into a party's degree of fault under the circumstances, including the recognition

that a party‘s degree of fault may rang[e] from innocence through the degrees of negligence to

intentionality.”) (internal quotations and citations omitted); Residential Funding Corp. v.

DeGe0rge Financial C0rp., 306 F.3d 99, 108 (2d Cir. 2002) (“As we explicitly noted in Byrnie,

however, the ‘culpable state of mind’ factor is satisfied by a showing that the evidence was

destroyed knowingly, even if without intent to [breach a duty to preserve it], or negligently”)

(internal quotations omitted); Volcan Group, Inc. v. Omnipoinl Communications, Inc., 552

Fed.Appx. 644, 646 (9th Cir. 2014) (“The record also supports the district courts finding that

Netlogix's spoliation of evidence resulted from ‘willfulness, fault, or bad faith.”’); Montoya v.

4In examining the case law it is worth taking heed that a number of cases appear to eonflate
willfulness with bad faith. Victor Stanley, 269 F.R.D. at 530 (“Nevertheless, courts often
combine their analysis of willfulness and bad faith.” “Willfidness is equivalent to intentional,
purposeful, or deliberate conduct.” Id “[B]ad faith requires ‘destruction for the purpose of
depriving the adversary of the evidence/” Id. Bad faith conduct necessarily is willful conduct,
however, willful conduct need not rise to the level of bad faith. Id. (“Conduct that is in bad faith
must be willful, but conduct that is willful need not rise to bad faith actions”)
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Orange County Sheri_/TsDepI., 2013 WL 6705992, *9 (C.D.Cal. 2013) (“At a minimum, the

culpable state of mind includes negligence”) (citing Glover v. BIC Corp, 6 F.3d 1318, 1329 (9th

Cir. 1993) (stating that “simple notice of potential relevance to the litigation” is sufficient to

impose sanctions for spoliation); Lewis v. Ryan, 261 F.R.D. 513, 521 (S.D.Cal. 2009)); Sampson

v. Cizy0fCambridge, Md., 251 F.R.D. 172, 179 (D.Md. 2008) (“The three possible states of

mind that satisfy this requirement are bad faith destruction, gross negligence, and ordinary

negligence. Although, some courts require a showing of bad faith before imposing sanctions, the

Fourth Circuit requires only a showing of fault, with the degree of fault impacting the severity of

sanctions”) (internal citation omitted); see also Porche v. Oden, 2009 WL 500622, *7 (N.D.lll.

2009) (“The next element in determining Whether sanctions are proper requires the Court to

determine whether defendants were at fault for their failure to preserve evidence. Fault does not

require that the failure to preserve evidence result from a party's subjective state of mind. It can

also be the result of how objectively reasonable that party's conduct was in light of the

circumstances. Whether it be in the form of ‘extraordinarily poor judgment,’ ‘gross negligence,’

or ‘reckless disregard of a party's obligation,’ all three forms of fault can justify an award of

sanctions”); Reinsdorf v. Skechers U.S.A.,Inc., 296 F.R.D. 604, 627-28 (C.D.Cal. 2013) (“In the

Ninth Circuit, a party's destruction of evidence need not be in ‘bad faith’ to warrant a court's

imposition of sanctions. The Ninth Circuit has instructed that district courts may impose

sanctions even against a spoliating party that merely had simple notice of potential relevance to

the litigation. Nevertheless, a party's motive or degree of fault in destroying evidence is relevant

to Whatsanction, if any, is imposed. [M]any courts in this Circuit have adopted the reasoning

of the Zubulake IV and Residential Funding Corp. courts and have similarly instructed that “[t]he

‘culpable state of mind’ includes negligence”). l believe this to be the more reasoned position
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for two main reasons. First, notably, neither FRCP 37(b), FRCP 37(d), Rule 210.33(b), nor Rule

2l0.33(c) requires a showing of bad faith as a precondition to the imposition of sanctions.

Instead, they require only that the sanctions imposed be “just.”

The omission of any mens rea requirement is not an oversight. Indeed, in 1970,
Fed.R.Civ.P. 37(d) was modified to eliminate the requirement that the failure to
comply with a discovery request be “willful,” with specific indication in the
drafters’ notes that, under the modified rule, sanctions could be imposed for
negligence. See Advisory Comm. Notes to 1970 Amendments; see also Coane v. .
Ferrara Pan Candy C0., 898 F.2d 1030, 1032 (5th Cir.1990). Under the revised
rule, Willfulness instead factors only into the selection of the sanction.

See United Medical Supply Co., Inc. v. U.S., 77 Fed.Cl. 257, 267-268 (Fed.Cl. 2007). As such, it

is apparent that ‘bad faith’ need not be shown in order to impose spoliation sanctions authorized

by FRCP 37(b) and (d) and by extension Rule 210.33 (b) and (c). la'.; Residential Funding Corp.

v. Degeorge Financial Corp, 306 F.3d 99, 108 (2d Cir. 2002); see also Design Strategy, Inc. v.

Davis, 469 F.3d 284, 296 (2d Cir. 2006) (reaching this same conclusion as to Fed.R.Civ.P.

37(0)); Southern States Rack and Fixture, Inc. v. SI/zerwin—WilliamsC0., 318 F.3d 592, 596-97

(4th Cir. 2003) (same). Second, from a practical standpoint, a rule that would not permit the

imposition of sanctions for grossly negligent or simple negligent spoliation of evidence would

potentially undermine one of the basis for which sanctions are imposed, redress of the harm to

the truth seeking process. For example,

VVhereintentionally egregious conduct leads to spoliation of evidence but causes
no prejudice because the evidence destroyed was not relevant, or was merely
cumulative to readily available evidence, or because the same evidence could be
obtained from other sources, then the integrity of the judicial system has been
injured far less than if simple negligence results in the total loss of evidence
essential for an adversary to prosecute or defend against a claim. In the former
instance, the appropriateness of a case-dispositive sanction is questionable despite
the magnitude of the culpability, because the harm to the truth-finding process is
slight, and lesser sanctions such as monetary ones will suffice. In contrast, a
sympathetic though negligent party whose want of diligence eliminates the ability
of an adversary to prove its case may warrant case-dispositive sanctions, because
the damage to the truth-seeking process is absolute.
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Victor Stanley, Inc. v. Creative Pipe, 1nc., 269 F.R.D. 497, 526 (D.Md. 2010).

c. Relevancy and Prejudice

“Relevance” for spoliation purposes is a two-pronged finding of relevance and prejudice

because “for the court to issue sanctions, the absence of the evidence must be prejudicial to the

party alleging spoliation of evidence.” VictorStanley, Inc. v. Creative Pipe, Inc, 269 F.R.D.

497, 531 (D.Md. 2010); see Reinsdorfv. Skechers USA, Inc., 296 F.R.D. 604, 627 (C.D.Cal.

2013); Consol. Aluminum Corp. v. Alcoa, Inc., 244 F.R.D. 335, 346 (M.D.La. 2006) (noting that,

in determining Whether an adverse inference is warranted, the “‘relevance’ factor” involves not

only relevance but also “whether the non-destroying party has suffered prejudice from the

destruction of the evidence”); Rimkus Consulting Group, Inc. v. Cammarata, 688 F.Supp.2d 598,

616 (S.D.Tex. 2010). “In the context of spoliation, lost or destroyed evidence is ‘relevant’ if ‘a

reasonable trier of fact could conclude that the lost evidence would have supported the claims or

defenses of the party that sought it.’” Victor Stanley, 269 F.R.D. at 531 (quoting Thompson, 219

F.R.D. at 101.) “Prejudice” requires a showing that the spoliation “materially affect(s) the

substantial rights of the adverse party and is prejudicial to the presentation of his case.” Micron

Tech, Inc. v. Rambus, Inc, 645 F.3d at 1328; see Victor Stanley, 269 F.R.D. at 532 (“Spoliation

of evidence causes prejudice when, as a result of the spoliation, the party claiming spoliation

cannot present evidence essential to its Lmderlyingclaim”) (internal quotations omitted).

“Generally, courts find prejudice where a party’s ability to present its case or to defend is

compromised.” VictorStanley, 269 F.R.D. at 532. Courts recognize that “[t]he burden placed

on the moving party to show that the lost evidence would have been favorable to it ought not to

be too onerous, lest the spoliator be permitted to profit from its destruction.” See Rimkus, 688

F.Supp.2d at 616 (internal citations omitted); Yelton v. PHI, Inc., 279 F.R.D. 377, 393 (E.D.La.
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2011) (“[G]iven the facts and circumstances presented here, the Court finds that PHI has carried

its limited burden of demonstrating that the lost documents would have been relevant”). To

show prejudice a party must only “come forward with plausible, concrete suggestions as to what

[the destroyed] evidence might have been.” Micron Tech, Inc., 645 F.3d at 1328 (emphasis in

original).

If, however, it is shown that the spoliator acted in bad faith, the spoliator bears a “’heavy

burden’ to show a lack of prejudice to the opposing party because ‘[a] party who is guilty of

intentionally shredding documents should not easily be able to excuse the misconduct by

claiming that the vanished documents were of minimal import.”’5 Id. (quoting Anderson v.

Cryovac, Inc, 862 F.2d 910, 925 (lst Cir. 1988)). Likewise, “a failure to preserve documents in

bad faith, such as intentional or willful conduct, alone establishes that the destroyed documents

were relevant.” Sampson v. City of Cambridge, Md., 251 F.R.D. 172, 179 (D.Md. 2008); see

Thompson, 219 F.R.D. at 101; Victor Stanley, 269 F.R.D. at 532; Broadspring, Inc. v. Congoo,

LLC, 2014 WL 4100615, *24 (S.D.N.Y. 2014) (“Where the destruction of evidence is found to

be willfill, courts presume the relevance of the destroyed evidence”); Barrette Outdoor Living,

Inc. v. Michigan Resin Representatives, 2013 WL 3983230, *14 (E.D.Mich. 2013) (“This is

because ‘[w]hen evidence is destroyed in bad faith[,] that fact alone is sufficient to

demonstrate relevance.”’) (quoting Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 431

(S.D.N.Y. 2004)). “The reason relevance is presumed following a showing of intentional or

willful conduct is because of the logical inference that, when a party acts in bad faith, he

demonstrates fear that the evidence will expose relevant, unfavorable facts.” Sampson, 251

5It should go without saying, but a finding of prejudice necessary includes a finding of
relevance, because the spoliation of irrelevant evidence cannot be prejudicial.
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F.R.D. at 197 (citing Vodusek v. Bayliner Marine C0rp., 71 F.3d 148, 156 (4th Cir. 1995). “That

is, prejudice is presumed precisely because relevant evidence, i.e., evidence presumed to be

unfavorable to the spoliating party, has been intentionally destroyed and is no longer available to

the innocent party.” Sekisui American Corp. v. Hart, 945 F.Supp.2d 494, 504 -505 (S.D.N.Y.

2013) (internal quotations and footnotes omitted). Thus, if a party acted in bad faith in failing to

preserve evidence then relevance and prejudice are presumed. Notably, this presumption does

not change the burden of proof (i.e., burden of persuasion), which rests on the party seeking

sanctions to prove each of the elements ofa claim for sanctions, but rather shifts the burden of

production to the spoliator to rebut the presumption by showing that the destroyed, lost, or

altered evidence was not relevant or did not prejudice the party seeking sanctions. See Micron

Tech, Inc, 645 F.3d at 1328 (“The proper resolution of this issue turns largely on whether

Rambus has the burden to show lack of prejudice or Micron has the burden to show prejudice.

As discussed above, this turns on whether the district court, on remand, concludes that Rambus

was a bad faith spoliator.”); Chrysler Corp. v. U.S., 592 F.3d 1330, 1338 (Fed. Cir. 2010) (“The

culpable destruction of relevant documents does not relax the burden of proof, although it may

aid a party in meeting that burden by giving rise to an inference that the information contained in

the destroyed documents would have been unfavorable to the party responsible for their

destruction”) (citing Jandreau v. Nicholson, 492 F.3d 1372, 1375 (Fed. Cir. 2007)). “If the

spoliating party makes such a showing, the innocent party, ofcourse, may offer evidence to

counter that proof.” Victor Stanley, 269 F.R.D. at 532.

3. Available Sanctions

The sanctions available for imposition for a parties’ failure to make or cooperate in

discovery can be found in Rule 210.33. 19 C.F.R. § 210.33. Commission Rule 210.33(b) lists

non-monetary sanctions, including: (1) Infer that the admission, testimony, documents, or other
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