
PUBLIC VERSION 

UNITED STATES INTERNATIONAL T R A D E COMMISSION 

Washington, D.C. 

In the Matter of 

C E R T A I N L I G H T - E M I T T I N G DIODE 
PRODUCTS AND COMPONENTS 
T H E R E O F 

Inv. No. 337-TA-947 

O R D E R NO. 28: GRANTING TN PART RESPONDENTS' MOTION TO C O M P E L 
I N T E R R O G A T O R Y RESPONSES AND DOCUMENTS 
W I T H H E L D AS P R I V I L E G E D 

(September 15,2015) 

On M y 8, 2015, Respondents filed a motion to compel Complainant "to provide ful l and 

complete responses to the Unity Respondents' Interrogatory Nos. 28, 38, 41, 44, 79, and 83 and 

to the Feit Respondents' Interrogatory Nos. 58-59,1 and to produce documents improperly 

withheld as privileged." (Motion Docket No. 947-014.) Respondents say that Complainant has 

not responded to Interrogatory No. 79 which seeks information regarding state and EPA efficacy 

requirements and relates to Respondents' patent misuse defense. (Mot. Mem. at 11.) 

Respondents argue that Complainant also provided insufficient information in response to the 

other interrogatories at issue here, which they say relate to Complainant's foreign activities and 

domestic industry investments. (Id. at 12.) 

Regarding their claim of improperly withheld documents, Respondents argue that there 

are nearly 200 documents on Complainant's privilege log that originated at a company later 

acquired by Complainant but do not appear to meet the requirements for privilege. (Id. at 9-10.) 

Respondents explain that when they raised this issue with Complainant, Complainant withdrew 

1 Since none of the Unity and Feit interrogatory numbers at issue here overlap, I will simply refer to them by 
interrogatory number, not by Respondent name. 
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its claim of privilege for some documents and provided a revised privilege log. (Id. at 10.) Yet 

Respondents assert that this revised log is still inadequate, and provide one example of why they 

believe this is so. (Id.) 

On July 22, 2015, Complainant opposed the motion, arguing that it has supplemented its 

interrogatory responses multiple times and has already provided "relevant information 

reasonably calculated to lead to the discovery of admissible evidence." (Opp. at 1-2, 5-6.) 

Complainant identified the specific data it had provided in its responses to Interrogatory Nos. 28, 

38, 41, 44, and 58. (Id. at 6-10, 11, 17.) Complainant says Interrogatory Nos. 59, 79, and 83 

seek information that falls outside the scope of discovery. (Id. at 5, 14-15, 18-19.) Complainant 

also argues that Respondents failed to timely raise their concerns, that Respondents failed to 

meet and confer with respect to Interrogatory No. 28 as required in the Ground Rules, that 

Respondents are seeking privileged information with Interrogatory No. 83, and that 

Respondents' motion is in other ways inaccurate. (Id. at 2, 5, 6-7, 8, 12, 16.) Complainant also 

argues that Respondents served Interrogatory No. 79 too late in discovery. (Id. at 13.) 

With respect to the privilege log, Complainant says Respondents discussed only one 

privilege log entry but are inappropriately attempting "to sweep in 99 other documents without 

identifying any privilege log deficiencies for those documents[.]" (Id. at 1, 3-4.) Complainant 

also responds that it provided Respondents with sufficient information to identify that the 

documents at issue are being withheld based on the attorney-client privilege or work product 

doctrine. (Id. at 2, 3.) Complainant explains that it has sought to work with Respondents and 

Staff by reviewing disputed designations, withdrawing some of them, and producing two 

supplemental privilege logs. (Id. at 2-3.) Complainant faults Respondents for alleging that, { 
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}. (Id. at 3.) Instead, 

Complainant says that { }. 

(Id.) Complainant also argues that Respondents have confused the requirements for the work 

product doctrine with those for the attorney client privilege. (Id. at 4-5.) 

On July 22, 2015, the Commission Investigative Staff ("Staff) responded in partial 

support of Respondents' motion. (Staff Resp. at 1.) Staff says that Complainant responded to 

Interrogatory Nos. 79 and 83 by vaguely citing to deposition testimony. (Id. at 8-9,13.) Staff 

says that Complainant should be required to fully respond to these. Staff also says that 

Complainant should be required to fully respond to Interrogatory Nos. 38, 41, 44, and 58, 

although Staff does not explain why Staff believes Complainant's present responses to them are 

inadequate. (Id. at 11.) As for Interrogatory No. 59, Staff says Staff is unaware of Commission 

precedent supporting Respondents' argument that "tax credits are purportedly an investment in a 

domestic industry[,]" yet Staff "believes that the requested discovery should be granted." (Id. at 

12-13.) Finally, Staff argues that Complainant should be required to update its response to 

Interrogatory No. 28 to provide "information sufficient to show the percentage of { 

} " because Complainant 

had provided this data for a different product. (Id. at 14.) 

With respect to the disputed privilege log, Staff says that Complainant's privilege log 

frequently "fails to identify all of the information required for a withheld document" and argues 

that Complainant should be required to provide a revised log complying with Ground Rule 4.9.1 

for the 96 documents in dispute. (Id. at 3-5.) 

On July 31, 2015, Respondents filed a motion seeking leave, which is hereby denied, to 

file a reply in support of their motion as it relates to Interrogatory No. 59. (Motion Docket No. 
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947-019.) Complainant opposed the reply motion on August 11, arguing that Respondents lack 

good cause to file a reply. 

Interrogatory Responses. 

As an initial matter, I note that there is no rule forbidding a party from serving an 

interrogatory after the deadline for contention interrogatory responses, provided that the request 

is served sufficiently within the fact discovery period to allow for a response. See Commission 

Rule 210.29; Ground Rules 4.4.2, 4.4.5. I therefore reject Complainant's argument that 

Interrogatory No. 79 was untimely served because it was served on the "last possible day to 

serve discovery^]" (Opp. at 13.) 

Any party may obtain discovery regarding "any matter, not privileged," that is relevant to 

the "claim or defense of any other party." Commission Rule 210.27(b). It is not grounds for 

objection that the information sought may be inadmissible at the hearing, i f the information 

sought appears reasonably calculated to lead to the discovery of admissible evidence. Id. Thus 

the scope of discovery has been held to be broad. See Certain Cold Cathode Fluorescent Lamp 

("CCFL") Inverter Circuits and Products Containing the Same, Inv. No. 337-TA-666, Order 

No. 16 at 8-9 (U.S.I.T.C., Aug. 4, 2009). However, discovery is not unlimited. See id. 

(cautioning against "discovery without limitation"). Discovery may be curtailed if, for example, 

it is unreasonably cumulative or duplicative, i f it can be obtained from less burdensome sources, 

or i f the burden of the requested discovery outweighs its likely benefit. Commission Rule 

210.27(d). 

I find that Interrogatory No. 59 seeks information that is not relevant to the claims or 

defenses in this Investigation, nor is it reasonably calculated to lead to the discovery of 

admissible evidence. Even i f this were not the case, Complainant has pointed to sources where 
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the information Respondents seek is publicly available. I find that Respondents' motion as it 

relates to Interrogatory No. 59 should be denied. 

Regarding Interrogatory Nos. 28, 38, 41, 44, and 58, Complainant has adequately 

identified the specific information it had provided to Respondents in response to these 

interrogatories. However, to the extent that any of Complainant's information is described in its 

opposition papers, but does not appear in the text of its interrogatory responses, Respondents are 

entitled to a verified supplementation of the interrogatory containing such information. Any 

such supplemented responses are due no later than close of business on September 22, 2015. 

With respect to Interrogatory No. 79, Complainant argues that it should not have to 

answer this interrogatory because Respondents have not fleshed out their patent misuse defense. 

Yet Complainant did not seek to compel more information regarding this defense, and one side's 

allegedly deficient discovery does not absolve the other side from its own discovery obligations. 

I find that Respondents' motion with respect to Interrogatory No. 79 should be granted. 

Respondents are entitled to a verified response by the close of business on September 22, 2015. 

Finally, with respect to Interrogatory No. 83, Respondents have not persuaded me of the 

relevance of this interrogatory to the economic prong of the domestic industry requirement. 

Respondents are not seeking to make a comparative analysis of foreign to domestic expenditures, 

which I note is not even an analysis made in every investigation,2 but are instead seeking non-

financial data on how Complainant decides to mark its products. This interrogatory falls outside 

the scope of permissible discovery. Complainant has also explained that its counsel determine 

how its products are designated as assembled or made in the U.S. Thus many facts that 

2 See, e.g. Certain Silicon Microphone Packages and Products Containing Same, Inv. No. 337-TA-888, Order No. 
47 at 14 (U.S.I.T.C., May 8, 2014) (unreviewed). 
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Respondents seek on this topic would be privileged in any case. I find that Respondents' motion 

as it relates to Interrogatory No. 83 should be denied. 

Privilege Log. 

The Ground Rules provide the following procedures for developing privilege logs: 

I f production of any document is withheld on the basis of a claim of privilege, 
each withheld document must be separately identified in a privileged document 
list. The privileged document list shall be supplied, unless otherwise ordered, 
within ten (10) days after objections based on privilege to the underlying 
document requests are due. The privileged document list must identify each 
document separately, specifying the following: (i) the date; (ii) the 
author(s)/sender(s); (iii) the recipient(s), including copy recipient(s); and (iv) the 
general subject matter of the document. The sender(s) and recipient(s) shall be 
identified in each entry by position and entity (corporation or firm, etc.) with 
which they are employed or associated. I f the author/sender or recipient is an 
attorney or foreign patent agent, he or she shall be so identified. The type of 
privilege claimed must also be stated, together with certification that all elements 
of the claimed privilege are met and have not been waived with respect to each 
document. 

Ground Rule 4.9.1. The rationale for Ground Rule 4.9.1 is to require a timely privilege log with 

the detail necessary to enable its recipient to assess the producing party's claim of privilege with 

respect to the withheld documents, without requiring disclosure of privileged information. 

Respondents have not provided me with sufficient analysis of the privilege log entries at 

issue to explain why or how they are deficient. There is only discussion of a single entry that has 

a corrected author, which, in itself, is not grounds to order production of the underlying 

document. (Mot. Mem. at 10.) Furthermore, since the log is 178 pages long, I decline to search 

through the entries on Respondents' behalf. This portion of Respondents' motion is denied in 

ful l . 
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I find that Respondents' motion to compel interrogatory responses and documents 

withheld on the basis of privilege (Motion Docket No. 947-014) should be granted in part to the 

extent described above. 

Within seven (7) business days of the date of this document, each party shall submit to 

the Office of the Administrative Law Judges a statement as to whether or not3 it seeks to have 

any confidential portion of this document deleted from the public version. Any party seeking 

redactions to the public version must submit to this office two (2) copies of a proposed public 

version of this document pursuant to Ground Rule 1.11 with red brackets clearly indicating any 

portion asserted to contain confidential business information. 

The parties' submissions may be made by facsimile and/or hard copy by the 

aforementioned date. In addition, an electronic courtesy copy is required pursuant to Ground 

Rule 1.3.2. The parties' submissions concerning the public version of this document need not be 

filed with the Commission Secretary. ^^l/jj C~) t""""~) \ 

SO ORDERED. 

MaryJoan McNamara 
Administrative Law Judge 

3 This means that parties that do not seek to have any portion redacted are still required to submit a statement to this 
effect. 
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