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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN TONER CARTRIDGES AND Inv. N0. 337-TA-918
COMPONENTS THEREOF

Order No. 22: INITIAL DETERMINATION
Granting Summarv Determination That Canon Satisfies the Economic Prong

Pursuant to 19 C.F.R. § 2l0.21(c), complainant Canonl moved for summary

detennination that it satisfies the economic prong of the domestic industry requirement, and a

memorandum in support thereof. Motion Docket No. 918-24. The Commission Investigative

Staff filed a response supporting Canon’s motion for summary determination. No other party

responded to the motion.2

The Commission Rules provide that “[a]ny party may move with any necessary

supporting affidavits for a summary determination in its favor upon all or part of the issues to be

determined in the investigation.” 19 C.F.R. § 21O.18(a). Summary determination “shall be

rendered if pleadings and any depositions, answers to interrogatories, and admissions on file,

together with the affidavits, if any, show that there is no genuine issue as to any material fact and

that the moving party is entitled to a summary determination as a matter of law.” 19 C.F.R.

§ 2 10. 18(b).

1“Canon” refers collectively to Canon Inc., Canon U.S.A., Inc., and Canon Virginia, Inc.
(“CV1”)

2Pursuant to Commission Rule 210.15, if a nonmoving party does not respond to a motion, “he
may be deemed to have consented to the granting of the relief asked for in the motion.” 19
C.F.R. § 210.l5(c).



In patent-based proceedings under section 337, a complainant bears the burden of

establishing that an industry “relating to the articles protected by the patent . Q. exists or is in the

process of being established” in the United States. 19 U.S.C. § l337(a)(2); see also Certain

Network Controllers and Products Containing Same, Inv. No. 337-TA-531, Order No. 13 at 3-4

(July 6, 2005). Under Commission precedent, this requirement of section 337 is known as the

“domestic:industry requirement” and consists of a “technical prong” and an “economic prong.”

The technical prong, which is not at issue in the pending motion, requires that the

complainant practice the patents-in-suit in the United States. Crocs, Inc. v. Int’l Trade Comm ’n,

598 F.3d 1294, 1306-07 (Fed. Cir. 2010). The test for determining whether the technical prong

is met through the practice of the patents “is essentially same as that for infringement, i.e., a

comparison of domestic products to the asserted claims.” Alloc, Inc. v. Int ’l Trade Comm ’n,342

F.3d 1361, 1375 (Fed. Cir. 2003).

The economic prong requires that the complainant have, with respect to the products

protected by the patents: (a) significant investment in plant and equipment, (b) significant

employment of labor or capital, or (c) substantial investment in exploitation of the patents,

including engineering, research and development, or licensing activities. 19 U.S.C. § 1337(a)(3).

The satisfaction of any one of these criteria will satisfy the economic prong. See Certain

Agricultural Vehiclesand Components Thereofl Inv. No. 337-TA-487, Final Initial and

Recommended Determinations at 76 (Jan. 13, 2004). A “liberal and flexible” standard is applied

by the Commission in determining the existence of an economic domestic industry. See Certain

Semiconductor Integrated Circuits and Products Containing Same, Inv. No. 337-TA-665, Initial

Detennination and Recommended Detennination at 231 (Oct. 14, 2009). Thus, “[t]he domestic

industry determination should not be made according to any rigid formula, but by ‘an
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examination of the facts in each investigation, the articles of connnerce, and the realities of the

marketp1ace.’” Certain Aajustable Keyboard Support Systems and Components Thereofl

lnv. No. 337-TA-670, Order No. 27 at 4 (Nov. 4, 2009) (quoting Certain Double-Sided Floppy

Disk Drives and Components Thereofi lnv. No. 337-TA-215, Comm’n Op., 227 U.S.P.Q. 982,

989 (Oct. 15, 1985)). '

The evidence submitted with the pending motion demonstrates that Canon satisfies the

economic prong of the domestic industry requirement as a matter of law. Canon has shown that

its activities in the United States related to the asserted patents satisfy each of the three prongs of

19 U.S.C. § 1137(a)(3). As discussed above, establishing that the economic prong is satisfied

requires only that one prong be satisfied.

Plant and Equipment

Canon relies on three different facilities to establish that it has made a “significant

investment in plant and equipment” in the United States: the CVI main campus, its main campus

inventory and warehousing facilities, and its Workforce Development Center. See Mem.

at 15-17.

The submitted evidence shows that CVI’s main campus has three primary facilities

located on 165 acres of land in Newport News, Virginia: (1) a Main Plant with [ ] square

feet, (2) an Advanced Cartridge Manufacturing Plant (“ACM Plant”) with [ ] square feet,

and (3) a Toner Plant with [ ] square feet. See Mem. at 15 (citing F18).3 In these facilities,

approximately [ ] square feet are dedicated to toner cartridges and, of that area, about

[ ] square feet are apportionable to the asserted domestic industry products when using a

3Citations to “F[ ]” refer to the Statement of Material Facts in support of Canon’s Motion for
Summary Detennination That Canon Satisfies the Economic Prong of the Domestic Industry
Requirement (EDIS Doc. N0. 959303), which was submitted with the pending motion.
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sales volume-based allocation method. See id. at 15-16 (citing F25, F26). CVI’s main campus

facilities are valued at about [ ]. See id. at 15 (citing F19). Canon has invested in an

additional [ ] in equipment at these facilities, of which approximately [ ] is

attributable to the asserted domestic industry products. See id. (citing F21). This equipment

includes “[

].” See id at 16 (citing F29). There are also [

]. See id. (citing F31). CVI expends about [ ] amiually on maintenance

and repair of its main campus facilities. See id at 15 (citing F36).

The evidence demonstrates that CVI maintains warehouse space in conjunction with its

main campus facilities. See Mem. at 17 (citing F39). CVI’s ACM Plant has [ ] square feet

of finished goods and parts storage space, with [ ] square feet apportionable to the asserted

products. See id. (citing F39).

The evidence also shows that CV1operates a Workforce Development Center located in

Newport News, Virginia, where it conducts “[

].” See Mem.

at 17 (citing F43). The facility occupies [ ] square feet, and is [

]. See id. (citing F41,

F42).

Labor and Capital

Canon also argues that it has engaged in “significant employment of labor or capital” in

the United States. See Mem. at 17. Canon submitted evidence showing that CVI employs a total
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of [ ] personnel and [ ] in the United States. See id. (citing F44). Of

this total, [ ] personnel and [ ] are apportionable to the asserted domestic

industry products. See id. (citing F45). CVI invests about [ ] amiually in labor costs

attributable to the labor pool associated with the asserted domestic industry products. See z'd.at

18 (citing F52).

Exploitation of the Asserted Patents

Canon further argues that it has made a “substantial investment in its exploitation” of the

asserted patents, in the form of “CVI’s product engineering, manufacturing engineering, and

quality assurance activities” in the United States. See Mem. at 18.

The submitted evidence shows that CVI invests [ ] annually in its engineering

operations in the United States, of which about [ ] per year is apportionable to the

asserted domestic industry products. See Mem. at 18-19 (citing F53, F56). In particular, CVI’s

Product Engineering department is responsible for “[

].” See id. at 19 (citing

F54). CVI’s Manufacturing Engineering department is responsible for “[

].” See id. (citing F55).
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CVI’s Quality Assurance Division also invests [ ] annually to perform quality

assurance activities related to toner cartridges, of which about [ ] per year is

apportionable to the asserted domestic industry products. See Mem. at 19 (citing F60); see also

F59. These activities include “[

].” See id. (citing F58).

* * *

Accordingly, it is the initial determination of the undersigned that Canon satisfies the

economic prong of the domestic industry requirement. Motion No. 918-24 is granted.

Pursuant to 19 C.F.R. § 2l0.42(h), this initial determination shall become the

determination of the Commission unless a party files a petition for review of the initial

determination pursuant to 19 C.F.R. § 210.43(a), or the Commission, pursuant to 19 C.F.R.

§ 210.44, orders on its own motion a review of the initial determination or certain issues

contained herein.

David P. Shaw
Administrative Law Judge

Issued: January 16, 2015
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