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On September 9, 2014, Complainants Baxter International Inc., Baxter Healthcare 

Corporation, and Baxter Healthcare SA (collectively, "Baxter") moved (913-011) to compel 

Respondents Ferrosan Medical Devices A/S and Ethicon, Inc. (collectively, "Respondents") to 

supplement their non-infringement contentions. Respondents and the Commission Investigative 

Staff ("Staff') opposed the motion on September 19, 2014. 

Baxter argues that it "remains in the dark about what, i f any, aspects of the Asserted 

Claims Respondents actually dispute they infringe, the reasons why they allegedly do not 

infringe, and the evidentiary support for non-infringement." (Mem. at 3.) According to Baxter, 

it is prejudiced by the absence of a meaningful response from Respondents because it cannot 

assess and analyze the merits of any non-infringement theories and any evidence supposedly 

supporting such theories. (Id.) In addition, Baxter claims that Respondents wil l be the only ones 

with infonnation concerning Respondents' non-infringement theories and thus, both sides wil l 

not be equally prepared for mediation. (Id. at 4.) 



Respondents assert that Baxter bears the burden of setting forth a prima facie showing of 

infringement. (Mem. at 8-10.) Respondents argue that they served "detailed initial non

infringement contentions pursuant to the schedule in this Investigation." (Id. at 9.) Thus, 

Respondents contend that there is no reason to require them to provide further non-infringement 

contentions or data prior to the date set for their rebuttal expert reports and final non

infringement contentions. (Id.) With respect to mediation, Respondents submit that both parties 

are in the same position as only opening expert reports wi l l have been exchanged before the 

mediation. (Id. at 11.) 

Staff agrees with Respondents and contends that because Baxter bears the burden of 

proof on infringement, Respondents may base their defense on Baxter's alleged failure of proof. 

(Staff Resp. at 2.) Thus, Staff asserts that Respondents' responses are sufficiently particularized. 

(Id.) Staff also argues that Respondents should not have to provide their expert discovery prior 

to the dates set forth in the procedural schedule. (Id.) Additionally, in contradiction to Baxter's 

claims, Staff submits that Respondents' narrative response actually does cite numerous 

documents. (Id. at 3.) 

Having reviewed the pleadings and arguments contained therein, the undersigned agrees 

with Respondents and Staff. Accordingly, the undersigned hereby denies Baxter's motion (913-

011). 

Within seven days of the date of this document, each party shall submit to the Office of 

the Administrative Law Judges a statement as to whether or not it seeks to have any portion of 

this document deleted from the public version. The parties' submissions may be made by 

facsimile and/or hard copy by the aforementioned date. 



Any party seeking to have any portion of this document deleted from the public version 

thereof must submit to this office a copy of this document with red brackets indicating any 

portion asserted to contain confidential business information. The parties' submissions 

concerning the public version of this document need not be filed with the Commission Secretary. 

SO ORDERED. 

Charles E. Bullock 
Chief Administrative Law Judge 


