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On August 29, 2014, Complainants Baxter International Inc., Baxter Healthcare 

Corporation, and Baxter Healthcare SA (collectively, "Baxter") moved (913-007) to compel 

Respondent Ferrosan Medical Devices A/S ("Ferrosan") to produce certain samples of 

components of the Accused Products and for relief from the Procedural Schedule so that Baxter 

can supplement its opening expert reports and final infringement contentions following receipt 

and analysis of the requested samples. On September 11, 2014, Ferrosan filed an opposition to 

the motion and the Commission Investigative Staff filed a response supporting the motion with 

respect to the production of samples. 

Baxter argues that the requested materials1 are reasonably calculated to lead to the 

discovery of admissible evidence. (Mem. at 5.) Moreover, Baxter claims that regardless of 

whether the requested powder and solution are "imported or sold in the United States, they are 

indisputably components of the Accused Products and are relevant to the infringement claims in 

this Investigation. (Id. at 6.) 

1 In view of the parties' submissions, it appears that the only requests at issue are Complainants' Second Set of 
Requests for Production to Respondent Ferrosan Nos. 76 and 77. 



In opposition, Ferrosan contends that the motion should be denied because Ferrosan has 

already produced 20 samples of the accused SURGIFLO Hemostatic Matrix products and none 

of the precursors sought by Baxter are imported, sold for importation, or sold after importation. 

(Opp. at 1, 5.) Ferrosan also argues that Baxter is not asserting any claims that would require 

testing or analysis ofthe precursor substances. (Id. at 5.) 

According to Staff, Baxter's request meets the standard for discovery under Commission 

Rules. (Staff Resp. at 2.) Staff does not believe that Baxter "should be precluded from testing 

the precursor components and providing expert testimony regarding any inferences that may be 

made conceming the Accused Products." (Id. at 2-3.) Thus, Staff contends that a reasonable 

basis exists for Baxter to obtain discovery concerning the precursor components of the Accused 

Products. ( M a t 3.) 

The Cornmission Rules allow a party to obtain broad discovery regarding any matter, not 

privileged, that is relevant to the claim or defense of any party. 19 C.F.R. § 210.27(b). The 

party seeking discovery must first make a threshold showing that the requested information is 

relevant. See, e.g., Certain Set-Top Boxes and Components Thereof, Inv. No. 337-TA-454, 

Order No. 10 at 4 (June 1, 2001) ("On a motion to compel discovery, once the movant has made 

a threshold showing of the relevance of the information sought, the burden of showing that the 

requested information is not relevant rests with party resisting the request."). In addition, the 

information sought need not be admissible , at the hearing i f the information sought appears 

reasonably calculated to lead to the discovery of admissible evidence. 19 C.F.R. § 210.27(b) 

Having reviewed the pleadings and the exhibits attached thereto, the undersigned finds 

Baxter's and Staffs arguments persuasive. The undersigned agrees with Baxter and Staff that 

testing of the precursor components of the Accused Products is relevant to Baxter's claims of 



infringement in this Investigation and is reasonably calculated to lead to the discovery of 

admissible evidence. Ferrosan itself has even produced certain testing information relating 

solely to precursor components. (See Staff Resp. at 3 (citing Mortensen Dep. at 84:25-86:7).) 

Accordingly, Baxter's motion (913-007) is hereby granted-in-part. Within ten days of 

this Order, Ferrosan must produce samples in accordance with Requests for Production Nos. 76 

and 77. However, Baxter's request to supplement its opening expert reports and final 

infringement contentions is hereby denied as such a request is premature. 

Within seven days of the date of this document, each party shall submit to the Office of 

the Administrative Law Judges a statement as to whether or not it seeks to have any portion of 

this document deleted from the public version. The parties' submissions may be made by 

facsimile and/or hard copy by the aforementioned date. 

Any party seeking to have any portion of this document deleted from the public version 

thereof must submit to this office a copy of this document with red brackets indicating any 

portion asserted to contain confidential business information. The parties' submissions 

concerning the public version of this document need not be filed with the Commission Secretary. 

SO ORDERED. 

Charles E. Bullock 
Chief Administrative Law Judge 


