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UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.

In the Matter of

CERTAIN TELEVISION SETS, Inv. N0. 337-TA-910
TELEVISION RECEIVERS,
TELEVISION TUNERS, AND
COMPONENTS THEREOF

ORDER NO. 15: GRANTING-IN-PART COMPLAINANT’S MOTION TO COMPEL
RESPONDENTS TO RESPOND TO INTERROGATORIES

(June 2, 2014)

On May 14, 2014, Complainant Cresta Technology Corporation (“Complainant”) filed a

motion to oompel Respondents Silicon Laboratories Inc. (“Silicon Labs”), Samsung Electronics

Co., Ltd., Samsung Electronics America, Inc. (collectively “Samsung”), LG Electronics lnc., LG

Electronics U.S.A., Inc. (collectively “LG”), MaxLinear, Inc. (“MaxLinear”), Sharp Corporation,

Sharp Electronics Corporation (collectively “Sharp”), and VIZIO, Inc. (“VIZIO”), (collectively

“Respondents”) to respond to four interrogatories as specified in Cresta’s motion. (Motion

Docket No. 910-O08.) On May 27, 2014 Respondents filed their opposition to Complainant’s

motion. That same day, Commission Investigative Staff (“Staff”) filed its response to

Complainant’s motion. Complainant certifies that it made a reasonable, good faith effort to

resolve the dispute with Respondents at least two business days before filing the motion pursuant

Ground Rule 3.2.

The four interrogatories that Complainant detailed in the Motion are as follows:

INTERROGATORY NO. 40 (to Samsung, LG. Sharp, and VIZIO)_
INTERROGATORY NO. 36 (to Silicon Labs and MaxLinear)

Identify in detail all sources and locations you search or plan to search for
documents in response to Complainant’s First Requests for Production of
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Documents to Samsung Electronics Co., Ltd., including the data storage types and
physical location of data, the location of servers, and a description of all sources
containing potentially responsive information, including the custodians for each
source.

INTERROGATORY NO. 41 (to Samsung, LG. Sharp, and VIZIO)
INTERROGATORY NO. 37 (to Silicon Labs and MaxLinear)_

Describe in detail all steps you undertake or plan to undertake to locate
documents in response to Complainant’s First Requests for Production of
Documents to Samsung Electronics Co., Ltd., including the identity of any search
tenns used to locate such documents.

INTERROGATORY NO. 42 (m Samsung, LG. Sharp, and VIZIO1 _
INTERROGATORY NO. 38 (to Silicon Labs and MaxLinear)

Describe in detail your email retention policies and practices, including policies
for purging email; the frequency with which email backup tapes are rewritten; the
identity of permanent email backup tapes or servers; incidents and dates on which
your email databases have been re-indexed, purged, repaired, or archived;
instructions given to employees on when they may delete email; the processes for
retaining emails of employees once they depart; the actual practice of employees
in keeping or deleting emails; the identity of emails purged since you received
notice of this litigation; any change in your email retention policies since notice of
this litigation; and the identity of those persons responsible for administering your
email systems.

INTERROGATORY NO. 43 (to Samsung, LG. Shara, and VIZIO)
INTERROGATORY N0. 39 (to Silicon Labs and MaxLinear1

Samsung, LG, Sharp, and VIZIO, and Interrogatory Nos. 36-39 to Silicon Labs and MaxL1near

Complainant states the interrogatories request information concerning Respondents’ document

retention policies, litigation holds, and the locations of responsive information. (Mot. at 2.)

Identify any document retention notices issued in connection with this litigation
and all persons and entities who have received such retention notices.

POSITIONS OF THE PARTIES

Complainant’s Motion

Complainants seek to compel responses to Complainant’s Interrogatory Nos. 40-43 to

1 The same four interrogatories were served on all Respondents, but the numbering of the interrogatories varied
(Mot. at 2 n.l.)
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Complainant states that Respondents have not fully responded to its interrogatories and that two

respondents in particular—Samsung and Silicon Labs—~haverefused to provide the requested

information altogether. (Id. at 3.) Complainant argues the requested information is relevant and

within the scope of Commission Rule 210.27. Complainant cites Certain Elec. Digital Media

Devices & Components Thereofl lnv. No. 337-TA-796, Order No. 15 (Feb. 17, 2012) as an

example of an investigation in which an ALJ ordered Samsung to respond to interrogatories

concerning “policies and practices with respect to the filing, storage, retention, and destruction of

documents.” (Mot. at 4-5.) Additionally, Complainant states that in Elec. Digital Media

Devices, Samsung voluntarily agreed to identify recipients of litigation hold notices, document

retention policies, and metadata identifying document custodians. (Id. at 6.)

Complainant further argues that the information requested is not privileged. (Id)

Complainant argues, citing multiple Investigations and District Court cases, that factual

information about document retention, collection, and production efforts are not privileged. (Id.

at 7-8.)

Complainant avers that its motion to compel is also necessitated by Respondents’ refusal

to produce metadata, custodian documents such as emails, or to search custodian documents

using keywords. (Id. at 8.) Complainant argues that Respondents should have indicated they did

not intend to search custodian documents in response to Complainant’s interrogatories early on

in discovery. (Id. at 8-9.)

Complainant also argues Certain Personal Data & Mobile Comma’nRelated Software,

Inv. No. 337-TA-710, Order 55 (Nov. 29, 2010), cited by Respondents in objection to the

interrogatories, is inapposite. (Id. at 9.) Complainant argues that the facts in Personal Data, are

very different from the present situation. Namely, Complainant states that the movant in
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Personal Data delayed a long time before filing the motion and presented almost no argument in

suppoit of its motion. (Id.) Complainant also states that in Personal Data, the non-moving party

had already produced nearly five million documents, Whereasthe Respondents have yet to

produce a significant number of documents. (Id.)

B. Respondents’ Opposition

Respondents argue that Complainant’s interrogatories are overly broad in subject matter

and time, unduly burdensome, and cover irrelevant or privileged matter. (Resp. Opp. at 2.)

Respondents also note that the interrogatories were served on the first day of discovery. (Id.)

Respondents argue “the mere possibility that someone might not conduct an adequate search,

standing alone, does not warrant this type of intrusive discovery at this early stage of the

litigation.” (Id. at 3.)

Respondents state that they are willing to identify sources and locations they have

searched for documents in response to Interrogatory No. 40. (Id.) Respondents also state that

they are willing to cooperate with Complainant in identifying proper custodians and proper

search terms within reasonable limits in response to Interrogatory Nos. 40 and 41. (Id. at 4.)

Respondents state that Interrogatory Nos. 40 and 41, as Written, are overly broad and intrusive

and that they should not be compelled to respond to them in full. (1d.)

Respondents state that, in response to Interrogatory No. 42, they are Willingto produce

documents describing their email retention policies and practices under Commission Rule

2l0.29(c). (Id. at 4-5.) Respondents state that they will further supplement their interrogatory

responses to identify these documents by Bates-numbers. (Id)

Respondents argue that the following information sought by Complainant is overbroad,

irrelevant, invasive, and unduly burdensome:

0 Actual employee practices in keeping emails
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I Actual employee practices in deleting emails

0 Incidents and dates on which any email databases were re-indexed

I Incidents and dates on which any email databases were repaired

0 Incidents and dates on which any email databases were archived

0 Identity of emails purged since Respondents received notice of this litigation.

(Id. at 6.) Respondents also argue that Complainant’s motion is premature because they are not

even half-way through the discovery process and document production is ongoing. (Id. at 7.)

Respondents argue that at this early stage in the litigation, Complainant does not have evidence

that Respondents’ discovery is inadequate to justify such burdensome and invasive discovery

into Respondents’ document retention, collection, and production efforts. (Id. at 8.)

C. Staffs Response

1. lnterrogatog No. 40

Staff argues it is not unduly burdensome for Respondents to identify the repositories of

relevant documents and information for this Investigation. (Staff Resp. at 4.) Staff argues that

Respondents may list the repositories being searched and the status of the searches with a

minimum of burden. (Id.) Staff argues, however, that more specific information, such as

physical locations of servers or databases would be more burdensome and should not be

provided until Complainant can make a showing that Respondents’ discovery efforts have been

inadequate. (Id. at 4-5.)

2. Interrogatory No. 41

Staff argues that to the extent the interrogatory requests information concerning

Respondents’ full plan to identify relevant and responsive documents, it poses a substantial risk

of intruding into matters protected by attorney-client privilege and work product privilege. Staff

recommends answers to this interrogatory should await a showing of need from Complainant.
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3. Interrogatog No. 42

Staff argues that email retention policies and the identification of persons knowledgeable

about Respondents’ email systems can be produced with a minimum of burden. (Id. at 5.) Staff

argues that more particularized information conceming backup tapes and system maintenance is

overly burdensome and should not be produced unless Complainant makes a showing of need.

4. Interrogatog No. 43

Staff argues the interrogatory impinges on attorney-client privilege and work product

protection. However, Staff argues that underling factual information about the identity of

persons that received litigation hold notices is not privileged and should be produced.

II. ANALYSIS

“A party may obtain discovery regarding any matter, not privileged, that is relevant to . . .

the existence, description, nature, custody, condition, and location of any books, documents, or

other tangible things [and] the identity and location of persons having knowledge of any

discoverable matter.” 19 C.F.R. § 2l0.27(b). A party “may propound interrogatories relating to

the scope of [another party’s] search for documents, and also [that party’s] record-keeping

practices.” Personal Computers with Memory Mgmt. Info. Stored in External Memory & Related

Materials, Inv. No. 337-TA-352, Order No. '7, 1993 WL 852808, at *4 (Sep. 10, 1993). The

facts underlying a search for responsive documents are discoverable. See Certain Phenylene

Sulfide Polymers & Polymer Compounds & Prods. Containing Same, Inv. No. 337-TA-296,

Order No. 26, 1989 WL 609018, at *3 (Aug. 3, 1989). Further, a party’s document retention or

destruction policies are discoverable. See Certain Catheter Consoles, & Other Apparatus for

Cryosurgery & Components Thereofl Inv. No. 337-TA-642, Order No. 13, 2008 WL 4197795, at

*4 (Sep. 11, 2008) (ordering party to respond to interrogatory requesting information concerning

document retention policies with a description of the policy, the identity of documents describing
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the policy, or a statement that no policy exists). Although a litigation hold notice is privileged,

underlying facts, including actions taken pursuant to a litigation hold notice, are discoverable.

Elec. Digital Media Devices, 2012 WL 1892222, at *7.

A. Interrogatory N0. 40 (to Samsung, LG, Sharp, and VIZIO) and Interrogatory N0.
36 (to Silicon Labs and MaxLinear)

Interrogatory No. 40 requests an identification of the sources and locations Respondents

plan to search for documents, a description of all sources containing potentially responsive

information, and an identification of custodians of documents. The information sought by this

interrogatory is within the scope of Commission Rule Zl0.27(b) and therefore discoverable.

Respondents are hereby ordered to supplement their responses to this interrogatory to identify

the sources and locations of documents they have already searched. Furthermore, to the extent

there are other locations or sources of documents that Respondents have identified as containing

potentially relevant infonnation, but have not yet searched, Respondents are ordered to identify

those sources and locations in their supplementary responses to this interrogatory. Respondents

have offered, and are hereby ordered, to cooperate with Complainant in identifying custodians of

documents within reasonable limits.

Complainant has not made an adequate showing that its request for information

concerning data storage types, the physical location of data and servers, and an identification of

all sources with potentially relevant information is relevant to the claims or defenses of any

party. Complainant makes no allegations of spoliation or that Respondents’ efforts to collect and

produce documents are inadequate. Respondents should not be so burdened absent a showing by

Complainant that Respondents have not met their discovery obligations. There are still more

than two months of discovery lefl and at this relatively early stage in the Investigation, an inquiry

into whether Respondents have complied with their discovery obligations is premature.
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B. Interrogatory N0. 41 (to Samsung, LG, Sharp, and VIZIO) and Interrogatory No.
37 (to Silicon Labs and MaxLinear)

lnterrogatory No. 41 requests a description of the steps taken to locate responsive

documents, Respondents’ full plan to locate responsive documents in this Investigation, and the

identity of search terms used to search for documents. To the extent this information overlaps

with the information requested in Interrogatory No. 40, Respondents need not produce

duplicative information. Respondents have offered, and are hereby ordered, to cooperate with

Complainant in identifying search terms within reasonable limits.

“The general subject of a party’s employees’ search for responsive documents, and the

documents they obtained, is not immune from discovery,” but to the extent such information

reflects the legal advice or work product of an attorney, it may be protected by attorney-client

privilege or work product protection. Phenylene Sulfide Polymers, 1989 W'L 609018, at *3; see

also Personal Computers, 1993 WL 852808, at *4. Information concerning the steps

Respondents took or plan to take to locate responsive documents that reflects advice provided to

Respondents by their counsel, or the mental impressions or thought process of counsel in

collecting, reviewing, and producing documents is protected by attomey-client privilege or

attorney work product. However, underlying facts such as the sources Respondents searched and

the procedural details of how the search was conducted are not privileged and should be

disclosed. To the extent this information is not already disclosed in response to Interrogatory

No. 40 or 36, Respondents are ordered to supplement their responses to this interrogatory

accordingly.

8



PUBLIC VERSION

C. Interrogatory No. 42 (to Samsung, LG, Sharp, and VIZIO) and Interrogatory No.
38 (to Silicon Labs and MaxLinear)

Interrogatory No. 42 seeks information concerning Respondents’ email retention policies.

A pa1ty’sdocument retention policies are generally discoverable. See Personal Computers, 1993

WL 852808, at *4. There is no doubt that Respondents’ general email retention policies are

within the proper scope of discovery. Respondents have offered, and are hereby ordered, to

produce documents that describe their email retention policies and identify them by Bates

number. Respondents are further ordered to identify or produce documents sufficient to identify

persons most knowledgeable about Respondents’ email systems and email retention policies.

However, Complainant has not shown that its request for infonnation conceming

“policies for purging email; the fiequency with which email backup tapes are rewritten; the

identity of pennanent email backup tapes or servers; incidents and dates on which your email

databases have been re-indexed, purged, repaired, or archived; instructions given to employees

on when they may delete email; the processes for retaining emails of employees once they

depart; the actual practice of employees in keeping or deleting emails; the identity of emails

purged since you received notice of this litigation” is relevant to the claims or defenses of any

party. As with interrogatory No. 40, Complainant must show Respondents have not met their

discovery obligations to justify such a request.

D. Interrogatory N0. 43 (to Samsung, LG, Sharp, and VIZIO) and Interrogatory N0.
39 (to Silicon Labs and MaxLinear)

Interrogatory No. 43 seeks the identification of litigation hold notices issued in

connection with this Investigation and of the persons who received such litigation hold notices.

Although a litigation hold notice is privileged, underlying facts are not. Elec. Digital Media

Devices, 2012 WL 1892222, at *7. In this instance, although the content of the litigation hold

notices themselves may be privileged, the fact that litigation hold notices were issued and the
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identity of persons who received such notices is not. Respondents are hereby ordered to

supplement their response to this interrogatory to identify any litigation hold notice issued in

connection with this Investigation by date issued, the name of counsel issuing such notice, and

all recipients of such notice.

@3133

Motion Docket No. 910-O08is hereby GRANTED-IN-PART. Respondents shall

supplement their responses to Interrogatory Nos. 40-43 (to Samsung, LG, Sharp, and VIZIO) and

Interrogatory Nos. 36-39 (to Silicon Labs and MaxLinea.r) and produce documents consistent

with the instructions above Withinseven (7) days of the date of this Order.

Within seven (7) days of the date of this Order, each party shall submit to the Office of

the Administrative Law Judges a statement as to whether or not it seeks to have any portion of

this document deleted from the public version. The parties‘ submissions may be made by

facsimile and/or hard copy by the aforementioned date.

Any party seeking to have any portion of this document deleted fi'om the public version

thereof must submit to this office a copy of this document with red brackets indicating any

portion asserted to contain confidential business information. The parties’ submissions

concerning the public version of this document need not be filed with the Commission Secretary.

SO ORDERED.

Dee Lord

Administrative Law Judge
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