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UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.

In the Matter of

CERTAIN BEVERAGE BREWING CAPSULES, Inv. 337-TA-929
COMPONENTS THEREOF, AND PRODUCTS
CONTAINING THE SAME

ORDER NO. 10: INITIAL DETERMINATION GRANTING UNOPPOSED JOINT
MOTION T0 TERMINATE THE INVESTIGATION AS TO LBP
MANUFACTURING, INC. AND LBP PACKAGING SHENZHEN
CO. LTD. BASED ON ENTRY OF CONSENT ORDER

(November 19, 2014)

On November 5, 2014, Complainants Adrian Rivera and Adrian Rivera Maynez

Enterprises, Inc.’s (“ARM”) and Respondents LBP Manufacturing, Inc. and LBP Packaging

Shenzhen Co. Ltd. (“LBP” or “RESPONDENT”) moved to terminate this Investigation on the

basis of a settlement agreement and a consent order. (Motion Docket No. 929—O07.) On

November 18, 2014, the Commission Investigative Staff (“Staff”) filed a response that it does

not oppose the motion to terminate. (Staff at 1.)

In accordance with Commission Rule 210.21(c), ARM and LBP entered into a “Consent

Order Stipulation” and a proposed “Consent Order,” attached hereto as Attachment A.

Commission Rule 2l0.21(c)(3) sets forth certain requirements for the contents of a consent order

stipulation. The Consent Order Stipulation submitted by ARM and LBP complies with the

requirements of Commission Rule 210.21(c)(3).

Specifically, LBP agrees “[u]pon entry of the proposed Consent Order, afier July 1, 2015

RESPONDENT shall not import into the United States, RESPONDENT shall not sell for
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importation into the United States, and RESPONDENT shall not sell or offer for sale within the

United States after importation, directly or indirectly, products that infringe one or more of

claims 5 and 8 [of U.S. Patent No. 8,720,320], and RESPONDENT shall not aid, abet,

encourage, participate in, or induce the sale for importation, the importation, or the sale after

importation of the Subject Articles except under consent or license from Complainant its

successors or assignees, or as allowed by the Settlement and Release Agreement executed by

ARM and LBP.” (See Consent Order Stipulation 1]2; Proposed Consent Order 1]2.) ARM and

LBP agree, pursuant to Commission Rule 2lO.2l(c)(3)(i)(A), as follows:

(1) The Commission has in rem jurisdiction over the accused beverage
brewing capsules, components thereof, and products containing the same,
including the LBP E-Filter product at issue in this Investigation. The
Commission has in personam jurisdiction over RESPONDENT for
purposes of this Stipulation and proposed Consent Order. The
Commission possesses subject matter jurisdiction as to this Investigation.
(See Consent Order Stipulation 1]1.);

(2) RESPONDENT expressly waive all rights to seek judicial review or
otherwise challenge or contest the validity of the Consent Order entered
pursuant to this Stipulation. (See Consent Order Stipulation 1]3.);

(3) The enforcement, modification, and revocation of the Consent Order
entered pursuant to this Stipulation will be carried out pursuant to Subpart
I of 19 C.F.R. Part 210, which are hereby incorporated by reference. (See
Consent Order Stipulation 1]5.);

(4) RESPONDENT shall cooperate with and shall not seek to impede by
litigation or other means the Commission’s efforts to gather information
under subpart I of the Commission’s Rules of Practice and Procedure, 19
C.F.R. § 210. (See Consent Order Stipulation 114.)

T Because this is an intellectual property-based investigation, the Consent Order Stipulation

also contains a statement, pursuant to Commission Rule 2lO.21(c)(3)(i)(B), that:

(l) The Consent Order shall not apply with respect to any claim of any
intellectual property right that has expired or been found or adjudicated
invalid or unenforceable by the Commission or a court or agency of
competent jurisdiction, provided that such finding or judgment has
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become final and non-reviewable (See Consent Order Stipulation 1] 8.),
and

(2) RESPONDENT will not seek to challenge the validity of the asserted
intellectual property rights in any administrative or judicial proceeding to
enforce the Consent Order (See Consent Order Stipulation 1]11.).

In addition to the provisions required by Commission Rule 210.2l(c)(3), the Consent

Order Stipulation contains additional provisions, including a statement that “[t]he signing of the

Consent Order Stipulation is for settlement purposes only and does not constitute an admission

by RESPONDENT that an unfair act has been committed. (See Consent Order Stipulation 1]6.)

Commission Rule 21O.21(c)(3)(i)(C) specifically provides that a consent order stipulation may

contain a statement that it is for settlement purposes and does not constitute an admission that an

unfair act has been committed. Therefore, the additional terms in the Consent Order Stipulation

are permissible.

The Commission’s Rules provide that “[a]ny party may move at any time for an order to

terminate an investigation in whole or in part as to any or all respondents on the basis of a

settlement, a licensing or other ag;reement....” 19 C.F.R. § 21O.21(a)(2); see also Certain

Organizer Racks & Products Containing Same, Inv. No. 337-TA-466, Order No. 7 at 2

(February 19, 2901). Commission Rule 2l0.21(b)(1) further specifies that in order for an

investigation to be terminated as to a respondent on the basis of a licensing or other settlement

agreement, the motion for termination must include: (1) copies of the licensing or other

settlement agreement; (2) any supplemental agreements; and (3) a statement that there are no

other agreements, written or oral, express or implied, between the parties concerning the subject

matter of the investigation. 19 C.F.R § 210.21(b)(1). In addition, the motion must include a

public version of any licensing or other settlement agreement containing confidential business

information. Id.
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The motion to terminate is based on a Settlement Agreement between ARM and LBP as

well as a Consent Order Stipulation and a Proposed Consent Order. (Motion with Exhibits.) The

Settlement Agreement appears to resolve the dispute between the parties. In accordance with

Commission Rule 2l0.2l(b), the parties filed a public version of the Settlement Agreement,

attached hereto as Attachment A. “The Settlement Agreement, Consent Order Stipulation, and

the proposed Consent Order contain a grace period until July l, 2015.” (Mot. at 1.)

Furthermore, “[g]race periods have been included in consent orders.” (Id., citing Certain Digital

Photo Frames and Image Display Devices and Components Thereof Inv. No. 337-TA-807,

Order No. 46 (September 5, 2012).) The parties contend that “[t]he grace period will have no

practical impact because the Initial Determination is unlikely to become final until after the grace

period has expired.” (Mot. at 2, citing Order No. 6 and l9 C.F.R. § 2l0.42(b)(3)).) The consent

order (attached hereto) “includes a Limited Release that addresses the orderly disposition of

accused product dtning the grace period.” (Mot. at 2.) The parties point out that “[t]he Limited

Release does not in any way impact or otherwise modify the tenns of the proposed consent

order.” (Id.) The motion further states, consistent with Commission Rule 2l0.2l(b)(l), that

there are no other agreements, written or oral, express or implied, between ARM and LBP

concerning the subject matter of this Investigation. (Mot. at 1.)

Commission Rule 2l0.5O(b)(2) provides that in the case of a proposed termination by

settlement agreement or consent order, the parties may file statements regarding the impact of

the proposed termination on the public interest, and the administrative law judge may hear

argument, although no discovery may be compelled, with respect to issues relating solely to the

public interest. 19 C.F.R. 2l0.5O(b)(2). “Thereafter, the administrative law judge shall consider

and make appropriate findings in the initial determination regarding the effect of the proposed
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settlement on the public health and welfare, competitive conditions in the U.S. economy, the

production of like or directly competitive articles in the United States, and U.S. consumers.”

(Id.) In their Motion, the parties assert that termination of this Investigation is in the public

interest. (Mot. at 2.)

The Staff submits that the settlement agreement and consent order comply with

Commission Rules 2lO.2l(b) and 21O.2l(c). (Staff at 5.) The Staff specifically points out that

the settlement agreement covers the period between the entry of the settlement agreement and

July l, 2015, the date on which the proposed consent order is to become effective. (Id.) Thus,

the Staff states that the proposed consent order includes a “grace period” until July 1, 2015, and

the settlement agreement govems the obligations of the parties during the grace period. (Id.)

Since the Commission has previously approved consent orders with grace periods, the Staff does

not oppose this joint motion to terminate LBP. (Id.) The Staff contends “[h]owever, the issue of

whether a proposed consent order can include a grace period provision that will make its terms

effective sometime in the future (i.e., afler the parties have been terminated fi'om this

investigation), does not appear to have been squarely addressed by the Commission,” (Id.)

The Staff submits that it “is not aware of any public interest concems militating against

termination of the investigation based on the settlement agreement and consent order.” (Staff at

10.) The Staff also points out that “there is nothing to suggest that the Agreement would impose

an undue burden on the public health and welfare, competitive conditions in the U.S. economy,

the production of similar or directly competitive aiticles in the United States, or U.S.

consumers.” (Id., see 19 U.S.C. § l337(d).) Additionally, the Staff states that “[t]he public

interest favors the protection of presumptively valid intellectual property rights. (Staff at 11, see,

e.g., Certain Two-Handle Centerset Faucets and Escutcheons, and Components Thereo/’, Inv.
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N0. 337-TA-422, USITC Pub. 3332, Comm’n Op. at 9 (July 2000); Certain Recombinantly

Produced Hepatitis B Vaccines and Products Containing Same, Inv. No. 337-TA-408, Order No.

7, Initial Detennination Terminating the Investigation Based on Settlement (August 17, 1998).)

Furthermore, according to the Staff, “the public interest also favors settlement to avoid needless

litigation and to conserve public and private resources.” (Staff at 11, see, e.g., Certain Data

Storage Systems and Components Thereof’,Inv. No. 337-TA-4'71, Order N0. 51 lat 4 (March ll,

2003).” Lastly, the Staff points out that “[t]he Administrative Procedure Act further provides

that agencies should consider tennination of disputes by the involved parties where ‘the public

interest permit[s].”’ (Staff at ll, quoting 5 U.S.C. § 554(c)(1).)

Based on the pleadings filed in connection with the joint motion to terminate the

investigation including the exhibits attached thereto, the ALJ finds that there is no indication that

termination of this investigation based on the consent order stipulation and in view of the

settlement agreement would have an adverse impact on the public interest. The ALJ finds that

the evidence shows that the consent order stipulation and the settlement will not have an adverse

impact on the public health and welfare within the meaning of Section 337. Additionally, the

ALJ finds that there are significant public interest benefits in resolving litigation through

settlement thereby avoiding needless litigation and conserving both public resources and private

resources. The parties provided both a confidential version of the settlement agreement and also

a public version which, according to the parties, redacts confidential business information. (Mot.

at 1.) The parties also certify that there are no other agreements, written or oral, express or

implied between the parties concerning the subject matter of the investigation. (Id)

Accordingly, the ALJ GRANTS Motion No. 929-O07. This initial determination, along

with supporting documentation, is hereby certified to the Commission.
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Pursuant to 19 C.F.R. § 210.42(h) this initial determination shall become the

determination of the Commission unless a party files a petition for review of the initial

determination pursuant to 19 C.F.R. § 210.43(a) or the Commission, pursuant to 19 C.F.R.

§ 210.44, orders, on its own motion, a review of the initial determination or certain issues herein.

SO ORDERED.

____ V if? Z
TheodoreR.Essex /
Administrative Law Judge
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